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PER CURIAM: 


Plaintiff Donald Zarda, a skydiver, alleges that he was fired from his job as 
a skydiving instructor because of his sexual orientation.’ He sued his former 
employer, Altitude Express (doing business as Skydive Long Island) and its 
owner Raymond Maynard (collectively “Altitude Express”), asserting that he 
was discriminated against in violation of Title VII of the Civil Rights Act of 1964 
(“Title VII’), 42 U.S.C. § 2000e et seq., and New York law.* The United States 
District Court for the Eastern District of New York (Bianco, J.), found a triable 
issue of fact as to whether Zarda faced discrimination because of his sexual 
orientation in violation of New York law, but otherwise granted summary 
judgment to Altitude Express on Zarda’s discrimination claims. In particular, the 
district court held that the defendants were entitled to summary judgment on 
Zarda’s Title VII claim because Second Circuit precedent holds that Title VII does 


" Zarda died in a skydiving accident before the case went to trial, and two 
executors of his estate have replaced him as plaintiff. Zarda and his estate’s 
executors are collectively referred to as “Zarda.” 


* Zarda also alleged violations of state and federal laws relating to overtime 
and minimum wage. Those claims are not before us on appeal. 
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not protect against discrimination based on sexual orientation. At trial, the jury 
found for the defendants on Zarda’s state-law claims. 


On appeal, Zarda requests that we reconsider our interpretation of Title 
VII in order to hold that Title VII's prohibition on discrimination based on “sex” 
encompasses discrimination based on “sexual orientation.” Since a three-judge 
panel of this Court lacks the power to overturn Circuit precedent, we decline 
Zarda’s invitation. 


Separately, Zarda asserts that several errors infected the trial on his state- 
law discrimination claim, warranting a new trial. Finding no abuse of discretion 
by the district court, we affirm the judgment in all respects. 


In 2010, Rosanna Orellana and her boyfriend David Kengle went skydiving 
at Altitude Express. Each purchased tandem skydives, in which the instructor is 
tied to the back of the client so that the instructor can deploy the parachute and 
supervise the jump. Zarda was Orellana’s instructor. 


At some point, Zarda informed Orellana that he was homosexual and he 
had recently experienced a break-up. Zarda often informed female clients of his 
sexual orientation--especially when they were accompanied by a husband or 
boyfriend--in order to mitigate any awkwardness that might arise from the fact 
that he was strapped tightly to the woman. 


When Orellana and Kengle compared notes on their respective skydives, 
and Kengle learned that Zarda had disclosed his sexual orientation, Kengle called 
Altitude Express to complain about Zarda’s behavior. Zarda was fired shortly 
thereafter. Predictably, the parties dispute why Zarda was terminated. Altitude 
Express observes that Orellana had various complaints about Zarda’s behavior, 
and the company contends that Zarda was fired because he failed to provide an 
enjoyable experience for a customer. For his part, Zarda asserts that he acted 
appropriately at all times and was fired because of his sexuality: either because of 


his supervisor’s prejudice against homosexuals or because he informed a client 
about his sexuality.° 


I 


The district court determined that there was a genuine dispute of material 
fact regarding the reason for Zarda’s termination. However, the district court 
concluded that Zarda was entitled to a trial only with respect to his state-law 
cause of action. See N.Y. Exec. Law § 296(1)(a) (defining discrimination on the 
basis of sexual orientation as “an unlawful discriminatory practice”). Zarda’s 
Title VII claim, by contrast, was dismissed at summary judgment. 


That outcome ultimately resulted from longstanding tension in Title VII 
caselaw. While this Court has stated that Title VII does not prohibit 
discrimination based on sexual orientation, Simonton v. Runyon, 232 F.3d 33, 36 
(2d Cir. 2000), the Supreme Court has held that Title VII does forbid 
discrimination based on a failure to conform to “sex stereotypes,” Price 
Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989). See also Dawson v. Bumble & 
Bumble, 398 F.3d 211, 217-19 (2d Cir. 2005) (reaffirming Simonton). In light of 
these precedents, Zarda premised his Title VII cause of action on the ground that 
he had been terminated for failing to conform to sex stereotypes. Specifically, 
Zarda alleged that his employer “criticized [Zarda’s] wearing of the color pink at 
work” and his practice of painting his toenails pink, notwithstanding Zarda’s 
“typically masculine demeanor.” J. App’x at 30. Accordingly, the district court, 
granted summary judgment in favor of defendants without analyzing whether 
Zarda could rely on a “sex stereotype” that men should date women. Instead, 
the district court limited its analysis to the “sex stereotypes” alleged by Zarda, 
including “what you may wear or how you may behave.” Special App’x at 26. 
Determining that Zarda failed to establish the requisite proximity between his 
termination and his proffered instances of gender non-conformity (not including 
the fact that he dated other men), the district court granted summary judgment to 
defendants on Zarda’s Title VII claim. 


° Zarda alleged that another skydiving instructor had disclosed that he was 
heterosexual but was not punished. 


During these proceedings, the Equal Employment Opportunity 
Commission (“EEOC”) issued a decision setting forth the agency’s view that 
discrimination based on sexual orientation constitutes sex discrimination in 
violation of Title VII. See Baldwin v. Foxx, E.E.O.C. Decision No. 0120133080, 
2015 WL 4397641, at *5 (July 16, 2015). Relying on Baldwin, Zarda moved the 
district court to reconsider its grant of summary judgment on his Title VII claim. 


The district court denied the motion, holding that Simonton was contrary to the 
EEOC’s decision, and that it barred Zarda from recovering on a theory that 
discrimination based on sexual orientation violated Title VII. 


After his state-law sexual-orientation claim proceeded to trial and a jury 
found for the defendants, Zarda appealed. 


Ill 


Zarda asserts that Simonton’s holding that “Title VII does not proscribe 
discrimination because of sexual orientation” is incorrect and should be 
overturned. 232 F.3d at 36. Asa threshold matter, Altitude Express contends 
that we need not consider this argument in light of the jury verdict in favor of the 
defendants on Zarda’s state-law discrimination claim. Essentially, Altitude 
Express argues that the scope of Title VII’s protections are irrelevant to Zarda’s 
appeal because the jury found that Altitude Express had not discriminated. 


Altitude Express is incorrect; Zarda’s sex-discrimination claim is properly 
before us because the district court held him to a higher standard of causation 
than required by Title VII. Under Title VII, a plaintiff must demonstrate that sex 
“was a ‘substantial’ or ‘motivating’ factor contributing to the employer's decision 
to take the [adverse employment] action.” Vega v. Hempstead Union Free Sch. 
Dist., 801 F.3d 72, 85 (2d Cir. 2015). Accordingly, to show causation for sex 
discrimination under Title VII, “[i]t suffices ... to show that the motive to 
discriminate was one of the employer’s motives, even if the employer also had 
other, lawful motives that were causative in the employer’s decision.” Univ. of 
Tx. Sw. Med. Ctr. v. Nassar, 133 S. Ct. 2517, 2523 (2013). 


At trial, the district court instructed the jury that Zarda could prevail on his 
state-law sexual-orientation discrimination claim only if he could prove that “he 
would have continued to work for Altitude Express . . . except for the fact that he 
was gay.”* J. App’x at 1771. In other words, the jury charge required Zarda to 
prove but-for causation, which is a higher standard of causation than is necessary 
for Title VII sex-discrimination claims. See Vega, 801 F.3d at 86 (“[A] plaintiff in a 
Title VII case need not allege ‘but-for’ causation.”). 


If Zarda is correct that discrimination based on sexual orientation is 
equivalent to prohibited sex discrimination under Title VIL, then he would have 
been entitled to a jury instruction on the less stringent “motivating-factor” test for 
causation. See Gordon v. N.Y. City Bd. of Educ., 232 F.3d 111, 116 (2d Cir. 2000) 
(indicating that an instruction that advises the jury on an erroneously high 
burden of proof warrants a new trial). It is entirely possible that a jury thought 
that Zarda’s sexual orientation was “one of the employer’s motives” (i.e. a 
“motivating factor”) in its termination decision, but was not a “but-for cause” of 
his firing. In sum, if Title VII protects against sexual-orientation discrimination, 
then Zarda would be entitled to a new trial. 


Zarda’s request that we overturn Simonton is therefore not mooted by the 
jury verdict on his state-law claim. Nonetheless, we decline Zarda’s invitation to 
revisit our precedent. A separate panel of this Court recently held that Simonton 
can only be overturned by the entire Court sitting in banc, see Christiansen v. 
Omnicom Grp., No. 16-478, 2017 WL 1130183, at *2 (2d Cir. Mar. 27, 2017), and 
the same is true in the case at bar, see United States v. Wilkerson, 361 F.3d 717, 
732 (2d Cir. 2004); cf. Hively v. Ivy Tech Comm. Coll., No. 15-1720, 2017 WL 
1230393, at *1-2 (7th Cir. Apr. 4, 2017) (in banc) (overturning, as an in banc court, 
prior Seventh Circuit precedent holding that Title VII did not prohibit 
discrimination based on sexual orientation). 


In Christiansen, the panel nonetheless remanded to the district court after 
concluding that the plaintiff had stated a plausible claim of “gender 


* We express no view as to whether the district court correctly instructed the 
jury on New York law. 


stereotyping,” which is actionable under Title VI. 2017 WL 1130183, at *4. That 
route is unavailable to Zarda, since, as explained above, the district court found 
that Zarda failed to establish the requisite proximity between his termination and 
his failure to conform to gender stereotypes, and Zarda did not challenge that 
determination on appeal. Consequently, Zarda may receive a new trial only if 
Title VII’s prohibition on sex discrimination encompasses discrimination based 
on sexual orientation--a result foreclosed by Simonton. 


IV 


Zarda asserts that he is entitled to a new trial on his state-law, sexual- 
orientation discrimination claim for several reasons. None has merit. 


A 


Evidentiary Rulings. Zarda contends that the district court improperly 
admitted two types of prejudicial evidence. He suggests that the probative value 
of the evidence was substantially outweighed by its resulting prejudice. See Fed. 
R. Evid. 403. We review the district court’s decision to admit this evidence for 
abuse of discretion. Harris v. O’Hare, 770 F.3d 224, 231 (2d Cir. 2014). 


Zarda contends that the district court improperly admitted evidence 
concerning an occasion, nine years earlier, on which Zarda had been terminated 
from Altitude Express. As an initial matter, Zarda does not clearly identify the 
evidence he believes was improperly admitted, or why it was prejudicial. In any 
event, as the district court observed, evidence relating to the circumstances of an 
employee’s previous termination is relevant to determining the circumstances of 
the same employee’s later termination. Zarda has not shown that any prejudice 
substantially outweighed the relevance of this evidence. Accordingly, we see no 
abuse of discretion. 


The district court also admitted deposition testimony in which Zarda 
acknowledged that there was a (small) possibility that the cause of his 
termination in 2001 was his filing for Worker’s Compensation benefits. 
Assuming that this statement was prejudicial, any prejudice was negligible. 


Zarda stated at deposition that Worker’s Compensation might have played no 
more than a minimal role in his firing; moreover, Zarda’s supervisor testified that 
he knew it would be illegal to fire someone for seeking Worker’s Compensation 
benefits, and that he did not fire Zarda for this reason. 


B 


Witness List. Zarda argues that the defendants hindered Zarda’s trial 
preparation by listing dozens more proposed witnesses in the parties’ joint pre- 
trial order than the defendants intended to call. Zarda apparently argues that the 
district court should have precluded the defense witnesses from testifying, 
pursuant to Rules 26 and 37(c)(1) of the Federal Rules of Civil Procedure. 


Even when Rule 37(c)(1) allows for witness preclusion, preclusion is not 
mandatory. Design Strategy, Inc. v. Davis, 469 F.3d 284, 297-98 (2d Cir. 2006). 
Here the district court had good reason to allow the testimony. The court found 
that the evidence was important, that Zarda had some notice regarding the 
potential testimony, and that there was no indication that the defendants had 
engaged in improper gamesmanship. We review a district court’s decision to 
preclude testimony based on Rule 37(c)(1) for abuse of discretion, and we see 
none here. Patterson v. Balsamico, 440 F.3d 104, 117 (2d Cir. 2006). 


C 


Appeals to Prejudice. Zarda contends that defense counsel improperly 
influenced the jury by appealing to prejudice against homosexuals. On review, 
we consider whether the district court abused discretion by failing to grant relief. 
Marcic v. Reinauer Transp. Cos., 397 F.3d 120, 124 (2d Cir. 2005). Zarda is 
entitled to a new trial “only if [opposing] counsel’s conduct created undue 
prejudice or passion which played upon the sympathy of the jury.” Id. at 127 


(quoting Matthews v. CTI Container Transp. Int’L Inc., 871 F.2d 270, 278 (2d Cir. 
1989)). 


Although Zarda complains of several allegedly offensive remarks, the 
context of each comment suggests that the statements were not improper 


references to stereotypes. For example, Zarda argues that counsel’s description 
of the relationship between Zarda and one of his witnesses as “odd” is 
prejudicial. However, the witness was testifying in support of Zarda’s claim for 
emotional damages, and defense counsel made this comment while trying to 
downplay the closeness of Zarda’s relationship with the witness in order to make 
the jury skeptical of the witness’s knowledge of Zarda’s emotional state. The 
district court held that the characterization of the relationship as “odd” was a fair 
argument that went to the credibility of the witness. Zarda has not shown that 
the district court’s ruling was an abuse of discretion or an “error[] . . . that w[as] 
‘clearly prejudicial to the outcome of the trial;’” consequently, he is not entitled to 
anew trial. Marcic, 397 F.3d at 124 (quoting Pescatore v. Pan Am. World 
Airways, Inc., 97 F.3d 1, 17 (2d Cir. 1996)). 


CONCLUSION 
For the foregoing reasons, we affirm the judgment of the district court. 
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KATZMANN, Chief Judge: 


Donald Zarda,! a skydiving instructor, brought a sex discrimination claim 


1 Zarda died in a BASE jumping accident after the district court awarded partial 
summary judgment but prior to trial on the remaining claims. The executors of his estate have 


under Title VII of the Civil Rights Act of 1964 (“Title VII’) alleging that he was 
fired from his job at Altitude Express, Inc., because he failed to conform to male 
sex stereotypes by referring to his sexual orientation. Although it is well-settled 
that gender stereotyping violates Title VII’s prohibition on discrimination 
“because of .. . sex,” we have previously held that sexual orientation 
discrimination claims, including claims that being gay or lesbian constitutes 
nonconformity with a gender stereotype, are not cognizable under Title VII.? See 
Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000); see also Dawson v. Bumble & 
Bumble, 398 F.3d 211, 217-23 (2d Cir. 2005). 

At the time Simonton and Dawson were decided, and for many years since, 
this view was consistent with the consensus among our sister circuits and the 
position of the Equal Employment Opportunity Commission (“EEOC” or 
“Commission”). See, e.g., Kalich v. AT&T Mobility, LLC, 679 F.3d 464, 471 (6th Cir. 


2012); Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285, 289 (3d Cir. 2009); Medina v. 


been substituted as plaintiffs. Zarda and the executors of his estate are referred to collectively as 
“Zarda” throughout this opinion. 

? This opinion assumes arguendo that “sex” in Title VII “means biologically male or 
female,” Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339, 362 (7th Cir. 2017) (en banc) (Sykes, J., 
dissenting), and uses the terms “sex” and “gender” interchangeably, as do the Supreme Court 
and other circuits cited herein. 


Income Support Div., 413 F.3d 1131, 1135 (10th Cir. 2005); Hamner v. St. Vincent 
Hosp. & Health Care Ctr., Inc., 224 F.3d 701, 704 (7th Cir. 2000); Higgins v. New 
Balance Athletic Shoe, Inc., 194 F.3d 252, 259 (1st Cir. 1999);3 Wrightson v. Pizza Hut 
of Am., Inc., 99 F.3d 138, 143 (4th Cir. 1996); Williamson v. A.G. Edwards & Sons, 
Inc., 876 F.2d 69, 70 (8th Cir. 1989) (per curiam); Blum v. Gulf Oil Corp., 597 F.2d 
936, 938 (5th Cir. 1979) (per curiam); see also Johnson v. Frank, EEOC Decision No. 
01911827, 1991 WL 1189760, at *3 (Dec. 19, 1991). But legal doctrine evolves and 
in 2015 the EEOC held, for the first time, that “sexual orientation is inherently a 
‘sex-based consideration,’ accordingly an allegation of discrimination based on 
sexual orientation is necessarily an allegation of sex discrimination under Title 
VIL.” Baldwin v. Foxx, EEOC Decision No. 0120133080, 2015 WL 4397641, at *5 
(July 15, 2015) (quoting Price Waterhouse v. Hopkins, 490 U.S. 228, 242 (1989) 
(plurality opinion)). Since then, two circuits have revisited the question of 
whether claims of sexual orientation discrimination are viable under Title VII. In 


March 2017, a divided panel of the Eleventh Circuit declined to recognize such a 


> The First Circuit has since qualified Higgins, holding that a plaintiff may “bring[] sex- 
plus claims under Title VII where, in addition to the sex-based charge, the ‘plus’ factor is the 
plaintiff's status as a gay or lesbian individual.” Franchina v. City of Providence, 881 F.3d 32, 54 
(1st Cir. 2018). 


claim, concluding that it was bound by Blum, 597 F.2d at 938, which “ha[s] not 
been overruled by a clearly contrary opinion of the Supreme Court or of [the 
Eleventh Circuit] sitting en banc.” Evans v. Ga. Reg’l Hosp., 850 F.3d 1248, 1257 
(11th Cir.), cert. denied, 138 S. Ct. 557 (2017). One month later, the Seventh Circuit, 
sitting en banc, took “a fresh look at [its] position in light of developments at the 
Supreme Court extending over two decades” and held that “discrimination on 
the basis of sexual orientation is a form of sex discrimination.” Hively, 853 F.3d at 
340-41. In addition, a concurring opinion of this Court recently called “for the 
Court to revisit” this question, emphasizing the “changing legal landscape that 
has taken shape in the nearly two decades since Simonton issued,” and 
identifying multiple arguments that support the conclusion that sexual 
orientation discrimination is barred by Title VII. Christiansen v. Omnicom Grp., 
Inc., 852 F.3d 195, 202 (2d Cir. 2017) (Katzmann, C.J., concurring) (“Christiansen 
and amici advance three arguments, none previously addressed by this Court 
....”); see also id. at 204 (“Neither Simonton nor Dawson addressed [the but-for] 
argument.”). 

Taking note of the potential persuasive force of these new decisions, we 


convened en banc to reevaluate Simonton and Dawson in light of arguments not 


previously considered by this Court. Having done so, we now hold that Title VII 
prohibits discrimination on the basis of sexual orientation as discrimination 
“because of ... sex.” To the extent that our prior precedents held otherwise, they 
are overruled. 

We therefore VACATE the district court’s judgment on Zarda’s Title VII 
claim and REMAND for further proceedings consistent with this opinion. We 
AFFIRM the judgment of the district court in all other respects. 

BACKGROUND 

The facts and procedural history of this case are discussed in detail in our 
prior panel decision. See Zarda v. Altitude Express, 855 F.3d 76, 79-81 (2d Cir. 
2017). We recite them only as necessary to address the legal question under 
consideration. 

In the summer of 2010, Donald Zarda, a gay man, worked as a sky-diving 
instructor at Altitude Express. As part of his job, he regularly participated in 
tandem skydives, strapped hip-to-hip and shoulder-to-shoulder with clients. In 
an environment where close physical proximity was common, Zarda’s co- 
workers routinely referenced sexual orientation or made sexual jokes around 


clients, and Zarda sometimes told female clients about his sexual orientation to 
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assuage any concern they might have about being strapped to a man for a 
tandem skydive. That June, Zarda told a female client with whom he was 
preparing for a tandem skydive that he was gay “and ha[d] an ex-husband to 
prove it.” J.A. 400 {| 23. Although he later said this disclosure was intended 
simply to preempt any discomfort the client may have felt in being strapped to 
the body of an unfamiliar man, the client alleged that Zarda inappropriately 
touched her and disclosed his sexual orientation to excuse his behavior. After the 
jump was successfully completed, the client told her boyfriend about Zarda’s 
alleged behavior and reference to his sexual orientation; the boyfriend in turn 
told Zarda’s boss, who fired shortly Zarda thereafter. Zarda denied 
inappropriately touching the client and insisted he was fired solely because of his 
reference to his sexual orientation. 

One month later, Zarda filed a discrimination charge with the EEOC 
concerning his termination. Zarda claimed that “in addition to being 
discriminated against because of [his] sexual orientation, [he] was also 
discriminated against because of [his] gender.” Special Appendix (“S.A.”) 3. In 
particular, he claimed that “[a]ll of the men at [his workplace] made light of the 


intimate nature of being strapped to a member of the opposite sex,” but that he 
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was fired because he “honestly referred to [his] sexual orientation and did not 
conform to the straight male macho stereotype.” S.A. 5. 

In September 2010, Zarda brought a lawsuit in federal court alleging, inter 
alia, sex stereotyping in violation of Title VII and sexual orientation 
discrimination in violation of New York law. Defendants moved for summary 
judgment arguing that Zarda’s Title VII claim should be dismissed because, 
although “Plaintiff testifie[d] repeatedly that he believe[d] the reason he was 
terminated [was] because of his sexual orientation . . . [,] under Title VIL a gender 
stereotype cannot be predicated on sexual orientation.” Dist. Ct. Dkt. No. 109 at 3 
(citing Simonton, 232 F.3d at 35). In March 2014, the district court granted 
summary judgment to the defendants on the Title VII claim. As relevant here, the 
district court concluded that, although there was sufficient evidence to permit 
plaintiff to proceed with his claim for sexual orientation discrimination under 
New York law, plaintiff had failed to establish a prima facie case of gender 
stereotyping discrimination under Title VII. 

While Zarda’s remaining claims were still pending, the EEOC decided 
Baldwin, holding that “allegations of discrimination on the basis of sexual 


orientation necessarily state a claim of discrimination on the basis of sex.” 2015 
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WL 4397641 at *10. The Commission identified three ways to illustrate what it 
described as the “inescapable link between allegations of sexual orientation 
discrimination and sex discrimination.” Id. at *5. First, sexual orientation 
discrimination, such as suspending a lesbian employee for displaying a photo of 
her female spouse on her desk while not suspending a man for displaying a 
photo of his female spouse, “is sex discrimination because it necessarily entails 
treating an employee less favorably because of the employee’s sex.” Id. Second, it 
is “associational discrimination” because “an employee alleging discrimination 
on the basis of sexual orientation is alleging that his or her employer took his or 
her sex into account by treating him or her differently for associating with a 
person of the same sex.” Id. at *6. Lastly, sexual orientation discrimination 
“necessarily involves discrimination based on gender stereotypes,” most 
commonly “heterosexually defined gender norms.” Id. at *7—-8 (internal quotation 
marks omitted). Shortly thereafter, Zarda moved to have his Title VII claim 
reinstated based on Baldwin. But, the district court denied the motion, concluding 
that Simonton remained binding precedent. 

Zarda’s surviving claims, which included his claim for sexual orientation 


discrimination under New York law, went to trial, where defendants prevailed. 
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After judgment was entered for the defendants, Zarda appealed. As relevant 
here, Zarda argued that Simonton should be overturned because the EEOC’s 
reasoning in Baldwin demonstrated that Simonton was incorrectly decided. By 
contrast, defendants argued that the court did not need to reach that issue 
because the jury found that they had not discriminated based on sexual 
orientation. 

The panel held that “Zarda’s [federal] sex-discrimination claim [was] 
properly before [it] because [his state law claim was tried under] a higher 
standard of causation than required by Title VIL.” Zarda, 855 F.3d at 81. However, 
the panel “decline[d] Zarda’s invitation to revisit our precedent,” which “can 
only be overturned by the entire Court sitting in banc.” Id. at 82. The Court 
subsequently ordered this rehearing en banc to revisit Simonton and Dawson's 
holdings that claims of sexual orientation discrimination are not cognizable 
under Title VII. 

DISCUSSION 
I. Jurisdiction 
We first address the defendants’ challenge to our jurisdiction. Article III of 


the Constitution grants federal courts the authority to hear only “Cases” and 
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“Controversies.” U.S. Const. art. III, § 2, cl. 1. As a result, “a federal court has 
neither the power to render advisory opinions nor ‘to decide questions that 


wy 


cannot affect the rights of litigants in the case before them.’”” Preiser v. Newkirk, 
422 U.S. 395, 401 (1975) (quoting North Carolina v. Rice, 404 U.S. 244, 246 (1971)). 
The defendants argue that any decision on the merits would be an advisory 
opinion because Zarda did not allege sexual orientation discrimination in his 
EEOC charge or his federal complaint and therefore the question of whether Title 
VII applies to sexual orientation discrimination is not properly before us. 
Irrespective of whether defendants’ argument is actually jurisdictional,‘ its 
factual premises are patently contradicted by both the record and the position 
defendants advanced below. Zarda’s EEOC complaint explained that he was 
“making this charge because, in addition to being discriminated against because 


of [his] sexual orientation, [he] was also discriminated against because of [his] 


gender.” S.A. 3.5 Zarda specified that his supervisor “was hostile to any 


4 This Court has squarely held that failure to present a Title VII claim to the EEOC before 
filing suit in federal court “is not a jurisdictional prerequisite, but only a precondition to 
bringing a Title VII action that can be waived by the parties or the court.” Francis v. City of New 
York, 235 F.3d 763, 768 (2d Cir. 2000) (alterations and internal quotation marks omitted). 

° The full quotation is, “Iam not making this charge on the grounds that I was 
discriminated on the grounds of my sexual orientation. Rather, Iam making this charge 
because, in addition to being discriminated against because of my sexual orientation, I was also 
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expression of [his] sexual orientation that did not conform to sex stereotypes,” 
and alleged that he “was fired ... because. . . [he] honestly referred to [his] 
sexual orientation and did not conform to the straight male macho stereotype.” 
S.A. 3, 5. Zarda repeated this claim in his federal complaint, contending that he 
was “an openly gay man” who was “discharge[ed] because of a homophobic 
customer” and “because his behavior did not conform to sex stereotypes,” in 
violation of Title VII. J.A. 65, 69, 75. 

Defendants plainly understood Zarda’s complaint to have raised a claim 
for sexual orientation discrimination under Title VII. In their motion for 
summary judgment, defendants argued that Zarda’s claim “relies on the fact that 
Plaintiff is homosexual, not that he failed to comply with male gender norms. 


Thus, Plaintiff[] merely attempts to bring a defective sexual orientation claim 


discriminated against because of my gender.” S.A. 3. Although inartful and perhaps even 
confusing, the best interpretation of this statement, read in the context of the entire charge, is 
that Zarda alleged that the sexual orientation discrimination he experienced was a subset of 
gender discrimination. Even if otherwise, the governing rule is that “[c]laims not raised in an 
EEOC complaint ... may be brought in federal court if they are reasonably related to the claim 
filed with the agency.” Williams v. N.Y.C. Hous. Auth., 458 F.3d 67, 70 (2d Cir. 2006) (internal 
quotation marks omitted). A claim is considered reasonably related if the alleged conduct 
“would fall within the scope of the EEOC investigation which can reasonably be expected to 
grow out of the charge that was made.” Id. (internal quotation marks omitted). Because Zarda’s 
charge gave the Commission “adequate notice to investigate discrimination on both bases,” it is 
irrelevant whether Zarda’s EEOC complaint unequivocally alleged sexual orientation 
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under Title VIL, which is legally invalid.” Dist. Ct. Dkt. No. 109 at 9 (citing 
Dawson, 398 F.3d at 221). The district court ultimately agreed. 

Having interpreted Zarda’s Title VII claim as one for sexual orientation 
discrimination for purposes of insisting that the claim be dismissed, defendants 
cannot now argue that there is no sexual orientation claim to prevent this Court 
from reviewing the basis for the dismissal. Both defendants and the district court 
clearly understood that Zarda had alleged sexual orientation discrimination 
under Title VII. As a result, Zarda’s Title VI claim is neither unexhausted nor 
unpled, and so it may proceed.® 

II. Sexual Orientation Discrimination 
A. The Scope of Title VII 
“In passing Title VII, Congress made the simple but momentous 


announcement that sex, race, religion, and national origin are not relevant to the 


discrimination. Id. (internal quotation marks omitted). 

° Defendants’ additional argument, which is that the executors of Zarda’s estate lack 
standing to pursue this action, is premised on the representation that the sexual orientation 
claim under Title VII was not raised before the district court so the estate may not now raise 
that claim on the deceased plaintiff's behalf. Because we find that the sexual orientation claim 
was properly raised, we need not address this argument. 


7. 


selection, evaluation, or compensation of employees.” Price Waterhouse, 490 U.S. 
at 239. The text of Title VII provides, in relevant part: 

It shall be an unlawful employment practice for an employer . . . to 

fail or refuse to hire or to discharge . . . or otherwise to discriminate 

against any individual with respect to his [or her] compensation, 

terms, conditions, or privileges of employment, because of such 

individual’s race, color, religion, sex, or national origin... . 
42 U.S.C. § 2000e-2(a)(1). This “broad rule of workplace equality,” Harris v. 
Forklift Sys., Inc., 510 U.S. 17, 22 (1993), “strike[s] at the entire spectrum of 
disparate treatment” based on protected characteristics, L.A. Dep’t of Water & 
Power v. Manhart, 435 U.S. 702, 707 n.13 (1978) (quoting Sprogis v. United Air Lines, 
Inc., 444 F.2d 1194, 1198 (7th Cir. 1971)), “regardless of whether the 
discrimination is directed against majorities or minorities,” Trans World Airlines, 
Inc. v. Hardison, 432 U.S. 63, 71-72 (1977). As a result, we have stated that “Title 
VII should be interpreted broadly to achieve equal employment opportunity.” 
Huntington Branch, N.A.A.C.P. v. Town of Huntington, 844 F.2d 926, 935 (2d Cir. 
1988) (citing Griggs v. Duke Power Co., 401 U.S. 424, 429-36 (1971)). 

In deciding whether Title VI prohibits sexual orientation discrimination, 


we are guided, as always, by the text and, in particular, by the phrase “because 


of... sex.” However, in interpreting this language, we do not write on a blank 
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slate. Instead, we must construe the text in light of the entirety of the statute as 
well as relevant precedent. As defined by Title VII, an employer has engaged in 
“impermissible consideration of ...sex ...in employment practices” when “sex 
... Was a motivating factor for any employment practice,” irrespective of 
whether the employer was also motivated by “other factors.” 42 U.S.C. § 2000e- 
2(m). Accordingly, the critical inquiry for a court assessing whether an 
employment practice is “because of .. . sex” is whether sex was “a motivating 
factor.” Rivera v. Rochester Genesee Reg’l Transp. Auth., 743 F.3d 11, 23 (2d Cir. 
2014). 

Recognizing that Congress intended to make sex “irrelevant” to 
employment decisions, Griggs, 401 U.S. at 436, the Supreme Court has held that 
Title VII prohibits not just discrimination based on sex itself, but also 
discrimination based on traits that are a function of sex, such as life expectancy, 
Manhart, 435 U.S. at 711, and non-conformity with gender norms, Price 
Waterhouse, 490 U.S. at 250-51. As this Court has recognized, “any meaningful 
regime of antidiscrimination law must encompass such claims” because, if an 
employer is “’[f]ree to add non-sex factors, the rankest sort of discrimination’” 


could be worked against employees by using traits that are associated with sex as 
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a proxy for sex. Back v. Hastings on Hudson Union Free Sch. Dist., 365 F.3d 107, 119 
n.9 (2d Cir. 2004) (quoting Phillips v. Martin Marietta Corp., 416 F.2d 1257, 1260 
(5th Cir. 1969) (Brown, C.J., dissenting from denial of rehearing en banc)). 
Applying Title VII to traits that are a function of sex is consistent with the 
Supreme Court’s view that Title VII covers not just “the principal evil[s] 
Congress was concerned with when it enacted” the statute in 1964, but also 
“reasonably comparable evils” that meet the statutory requirements. Oncale v. 
Sundowner Offshore Servs., Inc., 523 U.S. 75, 79 (1998). 

With this understanding in mind, the question before us is whether an 
employee’s sex is necessarily a motivating factor in discrimination based on 
sexual orientation. If it is, then sexual orientation discrimination is properly 
understood as “a subset of actions taken on the basis of sex.” Hively, 853 F.3d at 
3437 

B. Sexual Orientation Discrimination as a Subset of Sex Discrimination 


We now conclude that sexual orientation discrimination is motivated, at 


7 Importantly, Title VII protection does not hinge on whether sexual orientation 
discrimination is “synonymous with sex discrimination.” Hively, 853 F.3d at 363 (Sykes, J., 
dissenting). While synonyms are coextensive, sex discrimination obviously encompasses more 
than sexual orientation discrimination, including sexual harassment and other recognized 
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least in part, by sex and is thus a subset of sex discrimination. Looking first to the 
text of Title VI, the most natural reading of the statute’s prohibition on 
discrimination “because of ... sex” is that it extends to sexual orientation 
discrimination because sex is necessarily a factor in sexual orientation. This 
statutory reading is reinforced by considering the question from the perspective 
of sex stereotyping because sexual orientation discrimination is predicated on 
assumptions about how persons of a certain sex can or should be, which is an 
impermissible basis for adverse employment actions. In addition, looking at the 
question from the perspective of associational discrimination, sexual orientation 
discrimination—which is motivated by an employer’s opposition to romantic 
association between particular sexes —is discrimination based on the employee’s 
own sex. 
1. Sexual Orientation as a Function of Sex 

a. “Because of ... sex” 

We begin by considering the nature of sexual orientation discrimination. 


The term “sexual orientation” refers to “[a] person’s predisposition or inclination 


toward sexual activity or behavior with other males or females” and is 


subsets of sex discrimination. 
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commonly categorized as “heterosexuality, homosexuality, or bisexuality.” See 
Sexual Orientation, Black’s Law Dictionary (10th ed. 2014). To take one example, 
“homosexuality” is “characterized by sexual desire for a person of the same sex.” 
Homosexual, id.; see also Heterosexual, id. (“Of, relating to, or characterized by 
sexual desire for a person of the opposite sex.”); Bisexual, id. (“Of, relating to, or 
characterized by sexual desire for both males and females.”). To operationalize 
this definition and identify the sexual orientation of a particular person, we need 
to know the sex of the person and that of the people to whom he or she is 
attracted. Hively, 853 F.3d at 358 (Flaum, J., concurring) (“One cannot consider a 
person’s homosexuality without also accounting for their sex: doing so would 
render ‘same’ [sex]... meaningless.”). Because one cannot fully define a person's 
sexual orientation without identifying his or her sex, sexual orientation is a 
function of sex. Indeed sexual orientation is doubly delineated by sex because it 
is a function of both a person’s sex and the sex of those to whom he or she is 
attracted. Logically, because sexual orientation is a function of sex and sex is a 
protected characteristic under Title VIL, it follows that sexual orientation is also 


protected. See id. (“[D]iscriminating against [an] employee because they are 
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homosexual constitutes discriminating against an employee because of (A) the 
employee's sex, and (B) their sexual attraction to individuals of the same sex.”).° 
Choosing not to acknowledge the sex-dependent nature of sexual 
orientation, certain amici contend that employers discriminating on the basis of 
sexual orientation can do so without reference to sex.’ In support of this 
assertion, they point to Price Waterhouse, where the Supreme Court observed that 
one way to discern the motivation behind an employment decision is to consider 
whether, “if we asked the employer at the moment of the decision what its 
reasons were and if we received a truthful response, one of those reasons would 
be” the applicant or employee’s sex. 490 U.S. at 250. Relying on this language, 
these amici argue that a “truthful” response to an inquiry about why an 
employee was fired would be “I fired him because he is gay,” not “I fired him 


because he is a man.” But this semantic sleight of hand is not a defense; it is a 


§ The lead dissent rejects this “linguistic argument,” Lynch, J., Dissenting Op. at 29 
(hereinafter “Lead Dissent”), and advocates that Title VII’s prohibition must be understood in 
the context of the prejudices and popular movements animating national politics at the time the 
statute was enacted, particularly concerns about the sexual exploitation of women, id. at 15-28. 
But the dissent’s account does not and cannot rebut the fact that sexual orientation is a sex- 
dependent trait. 

° Notably, the government concedes that “as a logical matter . . . [y]ou could view sexual 
orientation as a subset of sex,” however the government also insists that it could be 
“view[ed] ... as a distinct category.” Oral Arg. Tr. at 53:17-20. 


23 


distraction. The employer's failure to reference gender directly does not change 
the fact that a “gay” employee is simply a man who is attracted to men. For 
purposes of Title VIL, firing a man because he is attracted to men is a decision 
motivated, at least in part, by sex. More broadly, were this Court to credit amici’s 
argument, employers would be able to rebut a discrimination claim by merely 
characterizing their action using alternative terminology. Title VII instructs 
courts to examine employers’ motives, not merely their choice of words. See 42 
U.S.C. § 2000e-2(m). As a result, firing an employee because he is “gay” is a form 
of sex discrimination. !° 

The argument has also been made that it is not “even remotely plausible 
that in 1964, when Title VII was adopted, a reasonable person competent in the 
English language would have understood that a law banning employment 
discrimination “because of sex’ also banned discrimination because of sexual 
orientation[.]” Hively, 853 F.3d at 362 (Sykes, J., dissenting). Even if that were so, 
the same could also be said of multiple forms of discrimination that are 


indisputably prohibited by Title VII, as the Supreme Court and lower courts 


10 Lest there be any doubt, this Court’s holding that sexual orientation discrimination is a 
subset of sex discrimination encompasses discrimination based on a person’s attraction to 
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have determined. Consider, for example, sexual harassment and hostile work 
environment claims, both of which were initially believed to fall outside the 
scope of Title VII's prohibition. 

In 1974, a district court dismissed a female employee’s claim for sexual 
harassment reasoning that “[t]he substance of [her] complaint [was] that she was 
discriminated against, not because she was a woman, but because she refused to 
engage in a sexual affair with her supervisor.” Barnes v. Train, No. 1828-73, 1974 
WL 10628, at *1 (D.D.C. Aug. 9, 1974). The district court concluded that this 
conduct, although “inexcusable,” was “not encompassed by [Title VII].” Id. The 
D.C. Circuit reversed. Unlike the district court, it recognized that the plaintiff 
“became the target of her supervisor’s sexual desires because she was a woman.” 
Barnes v. Costle, 561 F.2d 983, 990 (D.C. Cir. 1977) (emphasis added). As a result 
the D.C. Circuit held that “gender cannot be eliminated from [plaintiff's 
formulation of her claim] and that formulation advances a prima facie case of sex 
discrimination within the purview of Title VII” because “it is enough that gender 
is a factor contributing to the discrimination.” Id. Today, the Supreme Court and 


lower courts “uniformly” recognize sexual harassment claims as a violation of 


people of the opposite sex, same sex, or both. 


25 


Title VIL see, e.g., Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 66-67 (1986), 
notwithstanding the fact that, as evidenced by the district court decision in 
Barnes, this was not necessarily obvious from the face of the statute. 

The Supreme Court has also acknowledged that a “hostile work 
environment,” although it “do[es] not appear in the statutory text,” Burlington 
Indus., Inc. v. Ellerth, 524 U.S. 742, 752 (1998), violates Title VII by affecting the 
“psychological aspects of the workplace environment,” Meritor, 477 U.S. at 64 
(internal quotation marks omitted). As Judge Goldberg, one of the early 
proponents of hostile work environment claims, explained in a case involving 
national origin discrimination, 

[Title VII's] language evinces a Congressional intention to define 

discrimination in the broadest possible terms. Congress chose 

neither to enumerate specific discriminatory practices, nor to 

elucidate in extenso the parameter of such nefarious activities. 

Rather, it pursued the path of wisdom by being unconstrictive, 

knowing that constant change is the order of our day and that the 


seemingly reasonable practices of the present can easily become the 
injustices of the morrow. 


Rogers v. E.E.O.C., 454 F.2d 234, 238 (5th Cir. 1971). Stated differently, because 
Congress could not anticipate the full spectrum of employment discrimination 
that would be directed at the protected categories, it falls to courts to give effect 


to the broad language that Congress used. See Pullman-Standard v. Swint, 456 U.S. 
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273, 276 (1982) (“Title VII is a broad remedial measure, designed ‘to assure 


wy 


equality of employment opportunities.’” (quoting McDonnell Douglas Corp. v. 
Green, 411 U.S. 792, 800 (1973))). 

The Supreme Court gave voice to this principle of construction when it 
held that Title VII barred male-on-male sexual harassment, which “was 
assuredly not the principal evil Congress was concerned with when it enacted 
Title VIL” Oncale, 523 U.S. at 79-80, and which few people in 1964 would likely 
have understood to be covered by the statutory text. But the Court was 
untroubled by these facts. “[S]tatutory prohibitions,” it explained, “often go 
beyond the principal evil to cover reasonably comparable evils, and it is 
ultimately the provisions of our laws rather than the principal concerns of our 
legislators by which we are governed.” Id. Applying this reasoning to the 
question at hand, the fact that Congress might not have contemplated that 
discrimination “because of .. . sex” would encompass sexual orientation 
discrimination does not limit the reach of the statute. 

The dissent disagrees with this conclusion. It does not dispute our 


definition of the word “sex,” Lead Dissent at 21, nor does it argue that this word 


had a different meaning in 1964. Instead, it charges us with “misconceiv[ing] the 
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fundamental public meaning of the language of” Title VII. Id. at 16 (emphasis 
omitted). According to the dissent, the drafters included “sex” in Title VII to 
“secure the rights of women to equal protection in employment,” id. at 20, and 
had no intention of prohibiting sexual orientation discrimination, id. at 14-15. We 
take no position on the substance of the dissent’s discussion of the legislative 
history or the zeitgeist of the 1960s, but we respectfully disagree with its 
approach to interpreting Title VII as well as its conclusion that sexual orientation 
discrimination is not a “reasonably comparable evil,” Oncale, 523 U.S. at 79, to 
sexual harassment and male-on-male harassment. Although legislative history 
most certainly has its uses, in ascertaining statutory meaning in a Title VII case, 
Oncale specifically rejects reliance on “the principal concerns of our legislators,” 
id. at 79-80—the centerpiece of the dissent’s statutory analysis. Rather, Oncale 
instructs that the text is the lodestar of statutory interpretation, emphasizing that 
we are governed “by the provisions of our laws.” Id. The text before us uses 
broad language, prohibiting discrimination “because of . . . sex,” which Congress 
defined as making sex “a motivating factor.” 42 U.S.C. §§ 2000e-2(a)(1), 2000e- 
2(m). We give these words their full scope and conclude that, because sexual 


orientation discrimination is a function of sex, and is comparable to sexual 
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harassment, gender stereotyping, and other evils long recognized as violating 
Title VIL, the statute must prohibit it." 

b. “But for” an Employee’s Sex 

Our conclusion is reinforced by the Supreme Court's test for determining 
whether an employment practice constitutes sex discrimination. This approach, 
which we call the “comparative test,” determines whether the trait that is the 
basis for discrimination is a function of sex by asking whether an employee’s 
treatment would have been different “but for that person’s sex.” Manhart, 435 
U.S. at 711 (internal quotation marks omitted). To illustrate its application to 
sexual orientation, consider the facts of the recent Seventh Circuit case 
addressing a Title VII claim brought by Kimberly Hively, a lesbian professor 
who alleged that she was denied a promotion because of her sexual orientation. 
Hively, 853 F.3d at 341 (majority). Accepting that allegation as true at the motion- 


to-dismiss stage, the Seventh Circuit compared Hively, a female professor 


"| This holding is easily operationalized. A standard jury instruction in a Title VII case 
alleging sex discrimination informs the jury that a plaintiff has the burden of proving, by a 
preponderance of the evidence, that the defendant intentionally discriminated against the 
plaintiff because of sex, meaning that the plaintiff's sex was a motivating factor in the 
defendant's decision to take the alleged adverse employment action against the plaintiff. See 42 
U.S.C. §§ 2000e-2(a)(1), 2000e-2(m). In a case alleging sexual orientation discrimination under 


29 


attracted to women (who was denied a promotion), with a hypothetical scenario 
in which Hively was a male who was attracted to women (and received a 
promotion). Id. at 345. Under this scenario, the Seventh Circuit concluded that, as 
alleged, Hively would not have been denied a promotion but for her sex, and 
therefore sexual orientation is a function of sex. From this conclusion, it follows 
that sexual orientation discrimination is a subset of sex discrimination. Id. 

The government,’* drawing from the dissent in Hively, argues that this is 
an improper comparison. According to this argument, rather than “hold[ing] 
everything constant except the plaintiff's sex” the Hively majority’s comparison 
changed “two variables—the plaintiff’s sex and sexual orientation.” 853 F.3d at 
366 (Sykes, J., dissenting). In other words, the Seventh Circuit compared a lesbian 
woman with a heterosexual man. As an initial matter, this observation helpfully 
illustrates that sexual orientation is a function of sex. In the comparison, 


changing Hively’s sex changed her sexual orientation. Case in point. 


Title VII, an instruction should add that “because of sex” includes actions taken because of 
sexual orientation. 

” Both the Department of Justice and the EEOC have filed amicus briefs in this case, the 
former in support of defendants and the latter in support of Zarda. Because EEOC attorneys 
represent only the Commission, 42 U.S.C. § 2000e-4(b)(2), while the Department of Justice has 
litigating authority on behalf of the United States, 28 U.S.C. § 517, this opinion refers to the 
Department of Justice as “the government.” 
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But the real issue raised by the government’s critique is the proper 
application of the comparative test. In the government’s view, the appropriate 
comparison is not between a woman attracted to women and a man attracted to 
women, it’s between a woman and a man, both of whom are attracted to people 
of the same sex. Determining which of these framings is correct requires 
understanding the purpose and operation of the comparative test. Although the 
Supreme Court has not elaborated on the role that the test plays in Title VII 
jurisprudence, based on how the Supreme Court has employed the test, we 
understand that its purpose is to determine when a trait other than sex is, in fact, 
a proxy for (or a function of) sex. To determine whether a trait is such a proxy, 
the test compares a female and a male employee who both exhibit the trait at 
issue. In the comparison, the trait is the control, sex is the independent variable, 
and employee treatment is the dependent variable. 

To understand how the test works in practice, consider Manhart. There, the 
Supreme Court evaluated the Los Angeles Department of Water’s requirement 
that female employees make larger pension contributions than their male 
colleagues. 435 U.S. at 704-05. This requirement was based on mortality data 


indicating that female employees outlived male employees by several years and 
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the employer insisted that “the different contributions exacted from men and 
women were based on the factor of longevity rather than sex.” Id. at 712. 
Applying “the simple test of whether the evidence shows treatment of a person 
in a manner which but for that person’s sex would be different,” the Court 
compared a woman and a man, both of whose pension contributions were based 
on life expectancy, and asked whether they were required to make different 
contributions. Id. at 711 (internal quotation marks omitted). Importantly, because 
life expectancy is a sex-dependent trait, changing the sex of the employee (the 
independent variable) necessarily affected the employee’s life expectancy and 
thereby changed how they were impacted by the pension policy (the dependent 
variable). After identifying this correlation, the Court concluded that life 
expectancy was simply a proxy for sex and therefore the pension policy 
constituted discrimination “because of . . . sex.” Id. 

We can also look to the Supreme Court’s decision in Price Waterhouse. 
Although that case did not quote Manhart’s “but for” language, it involved a 
similar inquiry: in determining whether discrimination based on particular traits 
was rooted in sex stereotypes, the Supreme Court asked whether a female 


accountant would have been denied a promotion based on her aggressiveness 
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and failure to wear jewelry and makeup “if she had been a man.” 490 U.S. at 258. 
Otherwise said, the Supreme Court compared a man and a woman who 
exhibited the plaintiff's traits and asked whether they would have experienced 
different employment outcomes. Notably, being aggressive and not wearing 
jewelry or makeup is consistent with gender stereotypes for men. Therefore, by 
changing the plaintiff's gender, the Supreme Court also changed the plaintiff's 
gender non-conformity. 

The government’s proposed approach to Hively, which would compare a 
woman attracted to people of the same sex with a man attracted to people of the 
same sex, adopts the wrong framing. To understand why this is incorrect, 
consider the mismatch between the facts in the government’s comparison and 
the allegation at issue: Hively did not allege that her employer discriminated 
against women with same-sex attraction but not men with same-sex attraction. If 
she had, that would be classic sex discrimination against a subset of women. See 
Lead Dissent at 37 n.20. Instead, Hively claimed that her employer discriminated 
on the basis of sexual orientation. To address that allegation, the proper question 
is whether sex is a “motivating factor” in sexual orientation discrimination, see 42 


U.S.C. § 2000e-2(m), or, said more simply, whether sexual orientation is a 
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function of sex.!° But, contrary to the government’s suggestion, this question 
cannot be answered by comparing two people with the same sexual orientation. 
That would be equivalent to comparing the gender non-conforming female 
plaintiff in Price Waterhouse to a gender non-conforming man; such a comparison 
would not illustrate whether a particular stereotype is sex dependent but only 
whether the employer discriminates against gender non-conformity in only one 
gender. Instead, just as Price Waterhouse compared a gender non-conforming 
woman to a gender conforming man, both of whom were aggressive and did not 
wear makeup or jewelry, the Hively court properly determined that sexual 
orientation is sex dependent by comparing a woman and a man with two 
different sexual orientations, both of whom were attracted to women. 

The government further counters that the comparative test produces false 
positives in instances where it is permissible to impose different terms of 


employment on men and women because “the sexes are not similarly situated.” 


13 The lead dissent trivializes the role of sex as a motivating factor by suggesting that an 
employer who discriminates on the basis of sexual orientation is merely “noticing” an 
employee’s gender. Lead Dissent at 46. This argument, which implies that an employee’s sexual 
orientation is the primary motivating factor while his or her sex is merely collateral, cannot be 
squared with the Supreme Court’s case law. For example, in Manhart, the employer’s argument 
that it was motivated by employee’s life expectancy could not save its policy because, 
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Gov. Br. at 16-17 (quoting Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 
464, 469 (1981)).'4 For example, the government posits that courts have rejected 
the comparative test when assessing employer policies regarding sex-segregated 
bathrooms and different grooming standards for men and women. Similarly, the 
lead dissent insists that our holding would preclude such policies if “[t]aken to 
its logical conclusion.” Lead Dissent at 35. Both criticisms are misplaced. 

A plaintiff alleging disparate treatment based on sex in violation of Title 
VII must show two things: (1) that he was “discriminate[d] against... with 
respect to his compensation, terms, conditions, or privileges of employment,” 
and (2) that the employer discriminated “because of . . . sex.” 42 U.S.C. § 2000e- 
2(a)(1). The comparative test addresses the second prong of that test; it reveals 


whether an employment practice is “because of ... sex” by asking whether the 


irrespective of the employer's intention or what it claimed to notice, life expectancy was a 
function of sex. 435 U.S. at 712-13. 

4 Tronically, the quoted language from Michael M. references instances where men and 
women are differently situated because of the discrimination borne by women— the fact that they 
are assigned parental responsibility at the moment an infant is born, are generally paid less than 
men, and are excluded from positions that are necessary for subsequent promotions. 450 U.S. at 
469 (collecting cases reflecting “the special problems of women” (internal quotation marks 
omitted)). The Michael M. Court acknowledged that, when the sexes are not similarly situated 
because of discrimination, statutes may impose different standards in the interest of leveling the 
playing field. Id. However, Title VII commands equal treatment of sexes and neither the text of 
the statute nor Michael M. creates an exception permitting employers to engage in disparate 
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trait at issue (life expectancy, sexual orientation, etc.) is a function of sex. In 
contrast, courts that have addressed challenges to the sex-specific employment 
practices identified by the government have readily acknowledged that the 
policies are based on sex and instead focused their analysis on the first prong: 
whether the policies impose “disadvantageous terms or conditions of 
employment.”!5 Harris, 510 U.S. at 25 (Ginsburg, J., concurring); see, e.g., Jespersen 
v. Harrah's Operating Co., 444 F.3d 1104, 1109-10 (9th Cir. 2006) (upholding 
grooming standards that do not “place[] a greater burden on one gender than the 
other”); Knott v. Mo. Pac. R.R. Co., 527 F.2d 1249, 1252 (8th Cir. 1975) (concluding 
that “slight differences in the appearance requirements for males and females 
have only a negligible effect on employment opportunities”); Willingham v. 
Macon Tel. Publ’g Co., 507 F.2d 1084, 1092 (5th Cir. 1975) (same); Dodge v. Giant 
Food, Inc., 488 F.2d 1333, 1336-37 (D.C. Cir. 1973) (holding that hair-length 


regulations, like “the requirement that men and women use separate toilet 


treatment of men and women simply because they exhibit biological differences. 

5 As alleged, Zarda’s termination was plainly an adverse employment action that is 
covered by Title VII. See 42 U.S.C. § 2000e-2(a)(1) (“It shall be an unlawful employment practice 
for an employer . . . to discharge . . . any individual because of such individual’s ...sex....”). 
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facilities[,] ... do not pose distinct employment disadvantages for one sex”).!° 
Whether sex-specific bathroom and grooming policies impose disadvantageous 
terms or conditions is a separate question from this Court’s inquiry into whether 
sexual orientation discrimination is “because of . . . sex,” and has no bearing on 
the efficacy of the comparative test. 

Having addressed the proper application of the comparative test, we 
conclude that the law is clear: To determine whether a trait operates as a proxy 
for sex, we ask whether the employee would have been treated differently “but 
for” his or her sex. In the context of sexual orientation, a woman who is subject to 
an adverse employment action because she is attracted to women would have 
been treated differently if she had been a man who was attracted to women. We 
can therefore conclude that sexual orientation is a function of sex and, by 


extension, sexual orientation discrimination is a subset of sex discrimination. !” 


16 Arguably this approach is consistent with the Supreme Court’s analysis in Oncale, 
which, after acknowledging that male-on-male harassment can be “because of . . . sex,” 
qualified that not all remarks with “sexual content or connotations” rise to the level of 
discrimination. 523 U.S. at 79-80. 

’ The lead dissent argues that this conclusion is out of sync with precedents prohibiting 
sexual harassment and hostile work environments because, while those cases addressed 
particular employment “practice[s],” today’s decision extends protection to “an entirely 
different category of people.” Lead Dissent at 22. But “persons discriminated against based on 
sexual orientation” is no more a new category than “persons discriminated against based on 
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2. Gender Stereotyping 

Viewing the relationship between sexual orientation and sex through the 
lens of gender stereotyping provides yet another basis for concluding that sexual 
orientation discrimination is a subset of sex discrimination. Specifically, this 
framework demonstrates that sexual orientation discrimination is almost 
invariably rooted in stereotypes about men and women. 

Since 1978, the Supreme Court has recognized that “employment decisions 
cannot be predicated on mere ‘stereotyped’ impressions about the characteristics 
of males or females,” because Title VII “strike[s] at the entire spectrum of 
disparate treatment of men and women resulting from sex stereotypes.” Manhart, 
435 U.S. at 707 & n.13. This is true of stereotypes about both how the sexes are 
and how they should be. Price Waterhouse, 490 U.S. at 250 (“[A]n employer who 
acts on the basis of a belief that a woman cannot . . . or must not [possess certain 
traits] has acted on the basis of gender.”); see also Zachary R. Herz, Note, Price’s 
Progress: Sex Stereotyping and Its Potential for Antidiscrimination Law, 124 Yale L.J. 


396, 405-06 (2014) (distinguishing between ascriptive stereotypes that “treat[] a 


gender stereotypes.” In both instances, a man or woman is discriminated against based on a 
trait that is a function of sex and their claims fall squarely within the ambit of a well-recognized 
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large group of people alike” and prescriptive stereotypes that speak to how 
members of a group should be). 

In Price Waterhouse, the Supreme Court concluded that adverse 
employment actions taken based on the belief that a female accountant should 
walk, talk, and dress femininely constituted impermissible sex discrimination. 
See 490 U.S. at 250-52 (plurality); see also id. at 259 (White, J., concurring in the 
judgment); id. at 272-73 (O’Connor, J., concurring in the judgment).!* Similarly, 
Manhart stands for the proposition that “employment decisions cannot be 
predicated on mere ‘stereotyped’ impressions about the characteristics of males 
or females,” and held that female employees could not, by virtue of their status 
as women, be discriminated against based on the gender stereotype that women 


generally outlive men. 435 U.S. at 707-08, 711. Under these principles, employees 


category: “persons discriminated against based on sex.” 

'8 One amicus and the lead dissent interpret dicta in Price Waterhouse as establishing that 
sex stereotyping is discriminatory only when it pertains to traits that are required for the 
employee’s job. See 490 U.S. at 251 (observing that “[a]Jn employer who objects to aggressiveness 
in women but whose positions require this trait places women in an intolerable and 
impermissible catch 22: out of a job if they behave aggressively and out of a job if they do not”). 
We think this narrow reading is an inaccurate statement of Price Waterhouse, which did not 
indicate that stereotyping is impermissible only when the stereotyped trait is required for the 
plaintiff's job, and it is directly contradicted by Manhart’s holding that discriminating against 
women based on their longer life expectancy, which was certainly not an employment 
requirement, violated Title VII. 435 U.S. at 710-11. 
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who experience adverse employment actions as a result of their employer's 
generalizations about members of their sex, id. at 708, or “as a result of their 
employer’s animus toward their exhibition of behavior considered to be 
stereotypically inappropriate for their gender may have a claim under Title VIL” 
Dawson, 398 F.3d at 218. 

Accepting that sex stereotyping violates Title VI, the “crucial question” is 
“Tw]hat constitutes a gender-based stereotype.” Back, 365 F.3d at 119-20. As 
demonstrated by Price Waterhouse, one way to answer this question is to ask 
whether the employer who evaluated the plaintiff in “sex-based terms would 
have criticized her as sharply (or criticized her at all) if she had been a man.” 490 
U.S. at 258. Similarly, this Court has observed that the question of whether there 
has been improper reliance on sex stereotypes can sometimes be answered by 
considering whether the behavior or trait at issue would have been viewed more 
or less favorably if the employee were of a different sex. See Back, 365 F.3d at 120 
n.10 (quoting Doe ex rel. Doe v. City of Belleville, 119 F.3d 563, 581-82 (7th Cir. 


1997)).19 


In this respect, discerning whether a stereotype is based on sex is closely aligned with 
the comparative test articulated in Manhart, which can illustrate both (1) whether a trait is a 
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Applying Price Waterhouse’s reasoning to sexual orientation, we conclude 
that when, for example, “an employer . . . acts on the basis of a belief that [men] 
cannot be [attracted to men], or that [they] must not be,” but takes no such action 
against women who are attracted to men, the employer “has acted on the basis of 
gender.” Cf. 490 U.S. at 250.79 This conclusion is consistent with Hively’s holding 
that same-sex orientation “represents the ultimate case of failure to conform” to 
gender stereotypes, 853 F.3d at 346 (majority), and aligns with numerous district 
courts’ observation that “stereotypes about homosexuality are directly related to 
our stereotypes about the proper roles of men and women. . .. The gender 
stereotype at work here is that ‘real’ men should date women, and not other 


men,” Centola v. Potter, 183 F. Supp. 2d 403, 410 (D. Mass. 2002); see also, e.g., 


function of sex and (2) whether assumptions about that trait reflect a gender stereotype. 

20 Some amici insist that stereotypes are mere evidence of discrimination and that 
stereotyping does not, by itself, constitute sex discrimination. Beyond establishing an adverse 
employment action, a Title VII plaintiff must always adduce evidence that an employer 
discriminated “because of” a protected trait and the Court agrees that sex stereotyping is legally 
relevant as “evidence that gender played a part” in a particular employment decision. Price 
Waterhouse, 490 U.S. at 251 (emphasis omitted). But, Price Waterhouse’s reference to the 
evidentiary value of stereotyping in no way undercuts it conclusion that an employer may not 
“evaluate employees by assuming or insisting that they match[] the stereotype associated with 
their group.” Id. And, just as the Supreme Court concluded that “an employer who acts on the 
basis of a belief that a woman cannot be aggressive, or that she must not be, has acted on the 
basis of gender,” id. at 250, this Court concludes that an employer who acts on the basis of a 
belief that an employee cannot or should not have a particular sexual orientation has acted on 
the basis of sex. 
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Boutillier v. Hartford Pub. Sch., 221 F. Supp. 3d 255, 269 (D. Conn. 2016); Videckis v. 
Pepperdine Univ., 150 F. Supp. 3d 1151, 1160 (C.D. Cal. 2015); Terveer v. Billington, 
34 F. Supp. 3d 100, 116 (D.D.C. 2014); Heller v. Columbia Edgewater Country Club, 
195 F. Supp. 2d 1212, 1224 (D. Or. 2002).?! 

This conclusion is further reinforced by the unworkability of Simonton and 
Dawson's holding that sexual orientation discrimination is not a product of sex 
stereotypes. Lower courts operating under this standard have long labored to 
distinguish between gender stereotypes that support an inference of 
impermissible sex discrimination and those that are indicative of sexual 
orientation discrimination. See generally Hively v. Ivy Tech Cmty. Coll., S. Bend, 830 
F.3d 698, 705-09 (7th Cir. 2016) (panel op.) (collecting cases), vacated by Hively, 
853 F.3d 339 (en banc). Under this approach “a woman might have a Title VII 
claim if she was harassed or fired for being perceived as too ‘macho’ but not if 
she was harassed or fired for being perceived as a lesbian.” Fabian v. Hosp. of 


Cent. Conn., 172 F. Supp. 3d 509, 524 n.8 (D. Conn. 2016). In parsing the evidence, 


21 The Sixth Circuit has expressed the same observation, albeit in a decision declining to 
apply Price Waterhouse to sexual orientation discrimination. See Vickers v. Fairfield Med. Ctr., 453 
F.3d 757, 764 (6th Cir. 2006) (“[A]ll homosexuals, by definition, fail to conform to traditional 
gender norms in their sexual practices.”). 
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courts have resorted to lexical bean counting, comparing the relative frequency 
of epithets such as “ass wipe,” “fag,” “gay,” “queer,” “real man,” and “fem” to 
determine whether discrimination is based on sex or sexual orientation. See, ¢.g., 
Kay v. Indep. Blue Cross, 142 F. App’x 48, 51 (3d Cir. 2005). Claims of gender 
discrimination have been “especially difficult for gay plaintiffs to bring,” 
Maroney v. Waterbury Hosp., No. 3:10-CV-1415, 2011 WL 1085633, at *2 n.2 (D. 
Conn. Mar. 18, 2011), because references to a plaintiff's sexual orientation are 
generally excluded from the evidence, Boutillier, 221 F. Supp. 3d at 269, or 
permitted only when “the harassment consists of homophobic slurs directed at a 
heterosexual,” Estate of D.B. by Briggs v. Thousand Islands Cent. Sch. Dist., 169 F. 
Supp. 3d 320, 332-33 (N.D.N.Y. 2016) (emphasis added). But see Franchina, 881 
F.3d at 53 (holding that jury may consider evidence referencing plaintiff's sexual 
orientation for purposes of a sex discrimination claim). Unsurprisingly, many 
courts have found these distinctions unworkable, admitting that the doctrine is 
“illogical,” Philpott v. New York, No. 1:16-CV-6778, 2017 WL 1750398, at *2 
(S.D.N.Y. May 3, 2017), and produces “untenable results,” Boutillier, 221 F. Supp. 
3d at 270. In the face of this pervasive confusion, we are persuaded that “the line 


between sex discrimination and sexual orientation discrimination is ‘difficult to 
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draw’ because that line does not exist save as a lingering and faulty judicial 
construct.” Videckis, 150 F. Supp. 3d at 1159 (quoting Prowel, 579 F.3d at 291). We 
now conclude that sexual orientation discrimination is rooted in gender 
stereotypes and is thus a subset of sex discrimination. 

The government resists this conclusion, insisting that negative views of 
those attracted to members of the same sex may not be based on views about 
gender at all, but may be rooted in “moral beliefs about sexual, marital and 
familial relationships.” Gov. Br. at 19. But this argument merely begs the 
question by assuming that moral beliefs about sexual orientation can be 
dissociated from beliefs about sex. Because sexual orientation is a function of sex, 
this is simply impossible. Beliefs about sexual orientation necessarily take sex 
into consideration and, by extension, moral beliefs about sexual orientation are 
necessarily predicated, in some degree, on sex. For this reason, it makes no 
difference that the employer may not believe that its actions are based in sex. In 
Manhart, for example, the employer claimed its policy was based on longevity, 
not sex, but the Supreme Court concluded that, irrespective of the employer’s 
belief, the longevity metric was predicated on assumptions about sex. 435 U.S. at 


712-13. The same can be said of sexual orientation discrimination. 
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To be clear, our conclusion that moral beliefs regarding sexual orientation 
are based on sex does not presuppose that those beliefs are necessarily animated 
by an invidious or evil motive. For purposes of Title VII, any belief that depends, 
even in part, on sex, is an impermissible basis for employment decisions.” This is 
true irrespective of whether the belief is grounded in fact, as in Manhart, id. at 
704-05, 711, or lacks “a malevolent motive,” Int'l Union, United Auto., Aerospace & 
Agric. Implement Workers of Am., UAW v. Johnson Controls, Inc., 499 U.S. 187, 199 
(1991). Indeed, in Johnson Controls, the Supreme Court concluded that an 
employer violated Title VII by excluding fertile women from jobs that involved 
exposure to high levels of lead, which can adversely affect the development of a 
fetus. 499 U.S. at 190, 200. As the Court emphasized, “[t]he beneficence of an 
employer’s purpose does not undermine the conclusion that an explicit gender- 
based policy is sex discrimination” under Title VII. Id. at 200. Here, because 
sexual orientation is a function of sex, beliefs about sexual orientation, including 


y 


moral ones, are, in some measure, “because of .. . sex. 


22 We express no view on whether some exception, either under a different provision of 
Title VII or under the Religious Freedom Restoration Act, might immunize from liability 
discriminatory conduct rooted in religious beliefs. 
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The government responds that, even if discrimination based on sexual 
orientation reflects a sex stereotype, it is not barred by Price Waterhouse because it 
treats women no worse than men.’ Gov. Br. at 19-20. We believe the government 
has it backwards. Price Waterhouse, read in conjunction with Oncale, stands for the 
proposition that employers may not discriminate against women or men who fail 
to conform to conventional gender norms. See Oncale, 523 U.S. at 78 (holding that 
Title VII “protects men as well as women”); Price Waterhouse, 490 U.S. at 251 
(“We are beyond the day when an employer could evaluate employees by 


assuming or insisting that they matched the stereotype associated with their 


3 The lead dissent offers a variation on this argument, reasoning that prescriptive views 
about sexual orientation rest not on “a belief about what men or women ought to be or do,” but 
“a belief about what all people ought to be or do,” Lead Dissent at 52, which is to say, a belief 
that all people should be attracted to the opposite sex. See also Hively, 853 F.3d at 370 (Sykes, J., 
dissenting) (“To put the matter plainly, heterosexuality is not a female stereotype; it is not a 
male stereotype; it is not a sex-specific stereotype at all.”). It invokes the same idea when it 
contends that sexual orientation discrimination is not a function of sex because it “does not 
differentially disadvantage employees or applicants of either sex.” Lead Dissent at 37. We think 
the dissent goes astray by getting off on the wrong foot. The dissent views the “key element” as 
whether “one sex is systematically disadvantaged in a particular workplace.” Id. at 51. But Title 
VII does not ask whether a particular sex is discriminated against; it asks whether a particular 
“individual” is discriminated against “because of such individual's .. . sex.” See 42 U.S.C. § 2000e- 
2(a)(1) (emphasis added); see also Manhart, 435 U.S. at 708 (“The statute’s focus on the individual 
is unambiguous.”). Taking individuals as the unit of analysis, the question is not whether 
discrimination is borne only by men or only by women or even by both men and women; 
instead, the question is whether an individual is discriminated against because of his or her sex. 
And this means that a man and a woman are both entitled to protection from the same type of 
discrimination, provided that in each instance the discrimination is “because of such 
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group.”). It follows that the employer in Price Waterhouse could not have 
defended itself by claiming that it fired a gender-non-conforming man as well as 
a gender-non-conforming woman any more than it could persuasively argue that 
two wrongs make a right. To the contrary, this claim would merely be an 
admission that the employer has doubly violated Title VII by using gender 
stereotypes to discriminate against both men and women. By the same token, an 
employer who discriminates against employees based on assumptions about the 
gender to which the employees can or should be attracted has engaged in sex- 
discrimination irrespective of whether the employer uses a double-edged sword 


that cuts both men and women.”4 


individual's . .. sex.” As we have endeavored to explain, sexual orientation discrimination is 
because of sex. 

4 The Hively dissent also argued that sexual orientation discrimination is not a form of 
sex discrimination because it does not discriminate comprehensively within a sex. In particular, 
the dissent suggested that in cases where a fired lesbian employee was replaced by a 
heterosexual woman a jury would not be able to understand that sexual orientation 
discrimination is a subset of sex discrimination. See 853 F.3d at 373. We think that jurors are 
capable of understanding that an employer might discriminate against some members of a sex 
but not others. To wit, the intuitive principle that “Title VII does not permit the victim of 
[discrimination] to be told that he [or she] has not been wronged because other persons of his or 
her race or sex were hired” is well established in the law. Connecticut v. Teal, 457 U.S. 440, 455 
(1982). By way of illustration, had the plaintiff in Price Waterhouse been denied a promotion 
while a gender-conforming woman was made a partner, this would have strengthened rather 
than weakened the plaintiff’s case that she was discriminated against for failing to conform to 
sex stereotypes. We see no more difficulty with the concept that an employer cannot 
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3. Associational Discrimination 

The conclusion that sexual orientation discrimination is a subset of sex 
discrimination is further reinforced by viewing this issue through the lens of 
associational discrimination. Consistent with the nature of sexual orientation, in 
most contexts where an employer discriminates based on sexual orientation, the 
employer’s decision is predicated on opposition to romantic association between 
particular sexes. For example, when an employer fires a gay man based on the 
belief that men should not be attracted to other men, the employer discriminates 
based on the employee’s own sex. See Baldwin, 2015 WL 4397641, at *6. 

This Court recognized associational discrimination as a violation of Title 
VII in Holcomb v. Iona College, 521 F.3d 130, 139 (2d Cir. 2008), a case involving 
allegations of racial discrimination. Holcomb, a white man, alleged that he was 
fired from his job as the assistant coach of a college basketball team because his 
employer disapproved of his marriage to a black woman. This Court concluded 
that Holcomb had stated a viable claim, holding that “an employer may violate 


Title VII if it takes action against an employee because of the employee’s 


discriminate on the basis of sexual orientation than with the concept that one cannot 
discriminate based on an employee’s gender non-conformity. 
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association with a person of another race.” Id. at 138. Although the Court 
considered the argument that the alleged discrimination was based on the race of 
Holcomb’s wife rather than his own, it ultimately concluded that “where an 
employee is subjected to adverse action because an employer disapproves of 
interracial association, the employee suffers discrimination because of the 
employee’s own race.” Id. at 139; see also Whitney v. Greater N.Y. Corp. of Seventh 
Day Adventists, 401 F. Supp. 1363, 1366 (S.D.N.Y. 1975) (“[I]f [plaintiff] was 
discharged because, as alleged, the defendant disapproved of a social 
relationship between a white woman and a black man, the plaintiff's race was as 
much a factor in the decision to fire her as that of her friend.”). 

Applying similar reasoning, the Fifth, Sixth, and Eleventh Circuits have 
reached the same conclusion in racial discrimination cases. See Tetro v. Elliott 
Popham Pontiac, Oldsmobile, Buick, & GMC Trucks, Inc., 173 F.3d 988, 994-95 (6th 
Cir. 1999) (holding that plaintiff had alleged discrimination where the employer 
was “charged with reacting adversely to [plaintiff] because of [his] race in 
relation to the race of his daughter”); Deffenbaugh-Williams v. Wal-Mart Stores, 
Inc., 156 F.3d 581, 589 (5th Cir. 1998) (“[A] reasonable juror could find that 


[plaintiff] was discriminated against because of her race (white), if that 
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discrimination was premised on the fact that she, a white person, had a 
relationship with a black person.”), vacated in part on other grounds by Williams v. 
Wal-Mart Stores, Inc., 182 F.3d 333 (5th Cir. 1999) (en banc); Parr v. Woodmen of the 
World Life Ins. Co., 791 F.2d 888, 892 (11th Cir. 1986) (“Where a plaintiff claims 
discrimination based upon an interracial marriage or association, he alleges, by 
definition, that he has been discriminated against because of his race.”). Other 
circuits have indicated that associational discrimination extends beyond race to 
all of Title VII's protected classes. See Hively, 853 F.3d at 349 (majority) (holding 
that Title VII prohibits associational discrimination on the basis of race as well as 
color, national origin, religion, and sex); Barrett v. Whirlpool Corp., 556 F.3d 502, 
512 (6th Cir. 2009) (stating, in the context of a race discrimination case, that “Title 
VII protects individuals who, though not members of a protected class, are victims 
of discriminatory animus toward protected third persons with whom the 


individuals associate” (internal quotation marks omitted) (emphasis added)).”° 


5 Tn addition, numerous district courts throughout the country have recognized that 
employers violate Title VII when they discriminate against employees on the basis of 
association with people of another national origin or sex, not only with people of another race. 
See, e.g., Montes v. Cicero Pub. Sch. Dist. No. 99, 141 F. Supp. 3d 885, 900 (N.D. Ill. 2015) (national 
origin); Morales v. NYS Dep’t of Labor, 865 F. Supp. 2d 220, 242-43 (N.D.N.Y. 2012), aff'd, 530 F. 
App’x 13 (2d Cir. 2013) (summary order) (race and national origin); Kauffman v. Maxim 
Healthcare Servs., Inc., No. 04-CV-2869, 2006 WL 1983196, at *4 (E.D.N.Y. July 13, 2006) (sex and 
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We agree and we now hold that the prohibition on associational discrimination 
applies with equal force to all the classes protected by Title VII, including sex. 
This conclusion is consistent with the text of Title VIL, which “on its face 
treats each of the enumerated categories exactly the same” such that 
“principles ... announce[d]” with respect to sex discrimination “apply with 
equal force to discrimination based on race, religion, or national origin,” and vice 
versa.° Price Waterhouse, 490 U.S. at 243 n.9. It also accords with the Supreme 
Court's application of theories of discrimination developed in Title VII race 
discrimination cases to claims involving discrimination based on sex. See Meritor, 
477 U.S. at 63-67 (concluding that claims of hostile work environment, a theory 
of discrimination developed in the context of race, were equally applicable in the 
context of sex); see also William N. Eskridge, Jr., Title VII’s Statutory History and the 
Sex Discrimination Argument for LGBT Workplace Protections, 127 Yale L.J. 322, 349 
(2017) (explaining that the 1972 amendments to Title VII “repeatedly equated the 


evils of sex discrimination with those of race discrimination”). 


race); Reiter v. Ctr. Consol. Sch. Dist. No. 26-JT, 618 F. Supp. 1458, 1460 (D. Colo. 1985) (race and 
national origin). 

6 The only exception, not relevant here, is for a “bona fide occupational qualification,” 
which permits some differential treatment based on religion, sex, or national origin, but not 
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As was observed in Christiansen, “[p]utting aside romantic associations,” 
the notion that employees should not be discriminated against because of their 
association with persons of a particular sex “is not controversial.” 852 F.3d at 204 
(Katzmann, C.J., concurring). If an employer disapproves of close friendships 
among persons of opposite sexes and fires a female employee because she has 
male friends, the employee has been discriminated against because of her own 
sex. “Once we accept this premise, it makes little sense to carve out same-sex 
[romantic] relationships as an association to which these protections do not 
apply.” Id. Applying the reasoning of Holcomb, if a male employee married to a 
man is terminated because his employer disapproves of same-sex marriage, the 
employee has suffered associational discrimination based on his own sex because 
“the fact that the employee is a man instead of a woman motivated the 
employer’s discrimination against him.” Baldwin, 2015 WL 4397641, at *6. 

In this scenario, it is no defense that an employer requires both men and 
women to refrain from same-sex attraction or relationships. In Holcomb, for 
example, the white plaintiff was fired for his marriage to a black woman. See 521 


F.3d at 138. If the facts of Holcomb had also involved a black employee fired for 


based on race. 42 U.S.C. § 2000e-2(e). 
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his marriage to a white woman, would we have said that because both the white 
employee and black employee were fired for their marriages to people of 
different races, there was no discrimination “because of... race”? Of course 
not.?’ It is unthinkable that “tak[ing] action against an employee because of the 
employee’s association with a person of another race,” id. at 139, would be 
excused because two employees of different races were both victims of an anti- 
miscegenation workplace policy. The same is true of discrimination based on 
sexual orientation.’8 

Although this conclusion can rest on its own merits, it is reinforced by the 
reasoning of Loving v. Virginia, 388 U.S. 1 (1967). In Loving, the Commonwealth of 


Virginia argued that anti-miscegenation statutes did not violate the Equal 


27 Indeed, if this were the case, the white employee and the black employee would have 
cognizable Title VII claims. Cf. Hively, 853 F.3d at 359 n.2 (Flaum, J., concurring) (noting that 
“even if an employer allegedly discriminates against all homosexual employees,” the 
“employer’s discrimination across sexes does not demonstrate that sex is irrelevant, but rather 
that each individual has a plausible sex-based discrimination claim” (emphasis added)). 

6 The lead dissent seeks to distinguish Holcomb by arguing that the employer in Holcomb 
was prejudiced against black people, whereas here the employer is “hostile to gay men, not men 
in general.” Lead Dissent at 57. But, this distorts the comparison by misattributing the prejudice 
at issue in Holcomb. The basis of the Title VII claim in Holcomb was not the race of the plaintiff's 
wife; rather, the plaintiff, who was white, “suffer[ed] discrimination because of his own race” as 
a result of the employer's “disapprov[al] of interracial association.” 521 F.3d at 139. 
Accordingly, the prejudice was not against all black people (or all white people) but against 
people marrying persons of a different race. That maps squarely onto this case where the 
prejudice is not against all men, but people being attracted to persons of the same sex. 
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Protection Clause because such statutes applied equally to white and black 
citizens. See id. at 7-8. The Supreme Court disagreed, holding that “equal 
application” could not save the statute because it was based “upon distinctions 
drawn according to race.” Id. at 10-11. Constitutional cases like Loving “can 
provide helpful guidance in [the] statutory context” of Title VII. Ricci v. 
DeStefano, 557 U.S. 557, 582 (2009); see also Reva B. Siegel, She the People: The 
Nineteenth Amendment, Sex Equality, Federalism, and the Family, 115 Harv. L. Rev. 
947, 949 (2002) (arguing that, in the constitutional context, “the Supreme Court 
developed the law of sex discrimination by means of an analogy between sex and 
race discrimination”). Accordingly, we find that Loving’s insight— that policies 
that distinguish according to protected characteristics cannot be saved by equal 
application — extends to association based on sex. 

Certain amici supporting the defendants disagree, arguing that applying 
Holcomb and Loving to same-sex relationships is not warranted because anti- 
miscegenation policies are motivated by racism, while sexual orientation 
discrimination is not rooted in sexism. Although these amici offer no empirical 
support for this contention, amici supporting Zarda cite research suggesting that 


sexual orientation discrimination has deep misogynistic roots. See, e.g., Andrew 
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Koppelman, Why Discrimination Against Lesbians and Gay Men is Sex 
Discrimination, 69 N.Y.U. L. Rev. 197 (1994). But the Court need not resolve this 
dispute because the amici supporting defendants identify no cases indicating that 
the scope of Title VII’s protection against sex discrimination is limited to 
discrimination motivated by what would colloquially be described as sexism. To 
the contrary, this approach is squarely foreclosed by the Supreme Court's 
precedents. In Oncale, the Court explicitly rejected the argument that Title VII did 
not protect male employees from sexual harassment by male co-workers, holding 
that “Title VII’s prohibition on discrimination ‘because of . . . sex’ protects men as 
well as women” and extends to instances where the “plaintiff and the defendant 
...are of the same sex.” 523 U.S. at 78-79. This male-on-male harassment is well- 
outside the bounds of what is traditionally conceptualized as sexism. Similarly, 
as we have discussed, in Manhart the Court invalidated a pension scheme that 
required female employees to contribute more than their male counterparts 
because women generally live longer than men. 435 U.S. at 711. Again, the Court 
reached this conclusion notwithstanding the fact that some people might not 
describe this policy as sexist. By extension, even if sexual orientation 


discrimination does not evince conventional notions of sexism, this is not a 
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legitimate basis for concluding that it does not constitute discrimination “because 
of... sex.”?9 

The fallback position for those opposing the associational framework is 
that associational discrimination can be based only on acts—such as Holcomb’s 
act of getting married — whereas sexual orientation is a status. As an initial 
matter, the Supreme Court has rejected arguments that would treat acts as 
separate from status in the context of sexual orientation. In Lawrence v. Texas, the 
state argued that its “sodomy law [did] not discriminate against homosexual 
persons,” but “only against homosexual conduct.” 539 U.S. 558, 583 (2003) 
(O’Connor, J., concurring). Justice O’Connor refuted this argument, reasoning 
that laws that target “homosexual conduct” are “an invitation to subject 
homosexual persons to discrimination.” Id. More recently, in a First Amendment 
case addressing whether a public university could require student organizations 
to be open to all students, a religious student organization claimed that it should 


be permitted to exclude anyone who engaged in “unrepentant homosexual 


?° To the extent that amici are arguing that racism and sexism are necessary elements of a 
Title VII claim because these beliefs are invidious or malicious, we think their contentions are 
misguided. Malice, which the Supreme Court has described as an “evil motive,” is not required 
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conduct,” because such individuals were being excluded “on the basis of a 
conjunction of [their] conduct and [their] belief that the conduct is not wrong,” 
not because of their sexual orientation. Christian Legal Soc. Chapter of Univ. of Cal., 
Hastings Coll. of Law v. Martinez, 561 U.S. 661, 672, 689 (2010) (internal quotation 
marks omitted). Drawing on Lawrence and Bray v. Alexandria Women’s Health 
Clinic, 506 U.S. 263 (1993), a case brought under 42 U.S.C. § 1985(3), the Supreme 
Court rejected the invitation to treat discrimination based on acts as separate 
from discrimination based on status. Christian Legal Soc., 561 U.S. at 689; see also 
Bray, 506 U.S. at 270 (rejecting the act-status distinction by observing that “[a] tax 
on wearing yarmulkes is a tax on Jews”). Although amici’s argument inverts the 
previous defenses of policies targeting individuals attracted to persons of the 
same sex by arguing that Title VII’s prohibition of associational discrimination 
protects only acts, not status, their proposed distinction is equally unavailing. 
More fundamentally, amici’s argument is an inaccurate characterization of 
associational discrimination. First, the source of the Title VII claim is not the 


employee’s associational act but rather the employer’s discrimination, which is 


by Title VIL, Kolstad v. Am. Dental Ass’n, 527 U.S. 526, 530 (1999); to the contrary, it is merely a 
basis on which an aggrieved employee may seek punitive damages, see 42 U.S.C. § 1981a(b)(1). 
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motivated by “disapprov[al] of [a particular type of] association.” See Holcomb, 
521 F.3d at 139; see also 42 U.S.C. § 2000e-2(m) (asking whether the protected trait 
was “a motivating factor”). In addition, as it pertains to the employee, what is 
protected is not the employee’s act but rather the employee’s protected 
characteristic, which is a status. Holcomb, 521 F.3d at 139; Univ. of Tex. Sw. Med. 
Ctr. v. Nassar, 133 S. Ct. 2517, 2522 (2013) (defining “status-based discrimination,” 
which is “prohibited by Title VIL,” as “discrimination on the basis of race, color, 
religion, sex, or national origin”). Accordingly, associational discrimination is not 
limited to acts; instead, as with all other violations of Title VII, associational 
discrimination runs afoul of the statute by making the employee’s protected 
characteristic a motivating factor for an adverse employment action. See 42 U.S.C. 


§ 2000e-2(m).2° 


0 Because associational discrimination is premised on the employer’s motivation and an 
employee’s status, an associational discrimination claim does not require an act that 
consummates an association. For example, consider a scenario in which Holcomb had not been 
married to a black woman but merely expressed an interest in dating black women. If the 
employer terminated Holcomb merely on the basis of his desire to date black women, this 
would still be an instance “where an employee is subjected to adverse action because an 
employer disapproves of interracial association,” and “the employee suffers discrimination 
because of the employee’s own race.” Holcomb, 521 F.3d at 139. The same is true in the context of 
sexual orientation. 
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In sum, we see no principled basis for recognizing a violation of Title VII 
for associational discrimination based on race but not on sex. Accordingly, we 
hold that sexual orientation discrimination, which is based on an employer’s 
opposition to association between particular sexes and thereby discriminates 
against an employee based on their own sex, constitutes discrimination “because 
of ... sex.” Therefore, it is no less repugnant to Title VII than anti-miscegenation 
policies. 

C. Subsequent Legislative Developments 

Although the conclusion that sexual orientation discrimination is a subset 
of sex discrimination follows naturally from existing Title VII doctrine, the amici 
supporting the defendants place substantial weight on subsequent legislative 
developments that they argue militate against interpreting “because of... sex” to 
include sexual orientation discrimination.*! Having carefully considered each of 
amici’s arguments, we find them unpersuasive. 

First, the government points to the Civil Rights Act of 1991, Pub. L. No. 


102-166, 105 Stat. 1071 (1991), arguing that this amendment to Title VII ratified 


31 Because “[t]he prohibition against discrimination based on sex was added to Title VII 
at the last minute on the floor of the House of Representatives,” we have “little legislative 


ay, 


judicial decisions construing discrimination “because of . . . sex” as excluding 
sexual orientation discrimination. Among other things, the 1991 amendment 
expressly “codif[ied] the concepts of ‘business necessity’ and ‘job related’” as 
articulated in Griggs, 401 U.S. at 429-31, and rejected the Supreme Court’s prior 
decision on that topic in Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989). See 
Civil Rights Act of 1991 §§ 2(2), 3(2), 105 Stat. at 1071. According to the 
government, this amendment also implicitly ratified the decisions of the four 
courts of appeals that had, as of 1991, held that Title VII does not bar 
discrimination based on sexual orientation. 

In advancing this argument, the government attempts to analogize the 
1991 amendment to the Supreme Court’s recent discussion of an amendment to 
the Fair Housing Act (“FHA”). In Texas Department of Housing & Community 
Affairs v. Inclusive Communities Project, Inc., the Court considered whether 
disparate-impact claims were cognizable under the FHA by looking to, inter alia, 
a 1988 amendment to the statute. 135 S. Ct. 2507 (2015). The Court found it 
relevant that “all nine Courts of Appeals to have addressed the question” by 


1988 “had concluded [that] the [FHA] encompassed disparate-impact claims.” Id. 


history to guide us in interpreting” it. Meritor, 477 U.S. at 63-64. 
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at 2519. When concluding that Congress had implicitly ratified these holdings, 
the Court considered (1) the amendment'’s legislative history, which confirmed 
that “Congress was aware of this unanimous precedent,” id., and (2) the fact that 
the precedent was directly relevant to the amendment, which “included three 
exemptions from liability that assume the existence of disparate-impact claims,” 
id. at 2520. 

The statutory history of Title VII is markedly different. When we look at 
the 1991 amendment, we see no indication in the legislative history that Congress 
was aware of the circuit precedents identified by the government and, turning to 
the substance of the amendment, we have no reason to believe that the new 
provisions it enacted were in any way premised on or made assumptions about 
whether sexual orientation was protected by Title VIL It is also noteworthy that, 
when the statute was amended in 1991, only three of the thirteen courts of 
appeals had considered whether Title VII prohibited sexual orientation 


discrimination.*2 See Williamson, 876 F.2d 69; DeSantis v. PT&T Co., 608 F.2d 327 


The fourth case cited by the government involved allegations of discrimination against 
a transgender individual, a distinct question not at issue here. See Ulane v. E. Airlines, Inc., 742 
F.2d 1081, 1084-87 (7th Cir. 1984). In addition, of the three cases actually on point, two predate 
Price Waterhouse, which was decided in May 1989, while the third was issued one month after 
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(9th Cir. 1979); Blum, 597 F.2d 936. Mindful of this important context, this is not 
an instance where we can conclude that Congress was aware of, much less relied 
upon, the handful of Title VII cases discussing sexual orientation. Indeed, the 
inference suggested by the government is particularly suspect given that the text 
of the 1991 amendment emphasized that it was “respond[ing] to Supreme Court 
decisions by expanding the scope of relevant civil rights statutes in order to 
provide adequate protection to victims of discrimination.” Civil Rights Act of 
1991 §§ 2(2), 3(2), 105 Stat. at 1071 (emphasis added). For these reasons, we do 
not consider the 1991 amendment to have ratified the interpretation of Title VII 
as excluding sexual orientation discrimination. 

Next, certain amici argue that by not enacting legislation expressly 
prohibiting sexual orientation discrimination in the workplace Congress has 
implicitly ratified decisions holding that sexual orientation was not covered by 
Title VII. According to the government’s amicus brief, almost every Congress 


since 1974 has considered such legislation but none of these bills became law. 


Price Waterhouse but made no mention of it. Given that these cases did not have the opportunity 
to apply a relevant Supreme Court precedent, even if Congress was aware of them, there was 
reason for Congress to regard the weight of these cases with skepticism. 
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This theory of ratification by silence is in direct tension with the Supreme 
Court’s admonition that “subsequent legislative history is a hazardous basis for 
inferring the intent of an earlier Congress,” particularly when “it concerns, as it 
does here, a proposal that does not become law.” Pension Benefit Guar. Corp. v. 
LTV Corp., 496 U.S. 633, 650 (1990) (citations and internal quotation marks 
omitted). This is because “[i]t is impossible to assert with any degree of 
assurance that congressional failure to act represents affirmative congressional 
approval of [a particular] statutory interpretation.” Patterson v. McLean Credit 
Union, 491 U.S. 164, 175 n.1 (1989) (internal quotation marks omitted). After all, 
“[t]here are many reasons Congress might not act on a decision .. ., and most of 
them have nothing at all to do with Congress’ desire to preserve the decision.” 
Michigan v. Bay Mills Indian Cmty., 134 S. Ct. 2024, 2052 (2014) (Thomas, J., 
dissenting). For example, Congress may be unaware of or indifferent to the 
status quo, or it may be unable “to agree upon how to alter the status quo.” 
Johnson v. Transp. Agency, 480 U.S. 616, 672 (1987) (Scalia, J., dissenting). These 
concerns ring true here. We do not know why Congress did not act and we are 
thus unable to choose among the various inferences that could be drawn from 


Congress’s inaction on the bills identified by the government. See LTV Corp., 496 
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U.S. at 659 (“Congressional inaction lacks persuasive significance because several 
equally tenable inferences may be drawn from such inaction, including the 
inference that the existing legislation already incorporated the offered change.” 
(internal quotation marks omitted)). Accordingly, we decline to assign 
congressional silence a meaning it will not bear. 

Drawing on the dissent in Hively, the government also argues that 
Congress considers sexual orientation discrimination to be distinct from sex 
discrimination because it has expressly prohibited sexual orientation 
discrimination in certain statutes but not Title VII. See 853 F.3d at 363-64 (Sykes, 
J., dissenting). While it is true that Congress has sometimes used the terms “sex” 
and “sexual orientation” separately, this observation is entitled to minimal 
weight in the context of Title VIL. 

The presumptions that terms are used consistently and that differences in 
terminology denote differences in meaning have the greatest force when the 
terms are used in “the same act.” See Envtl. Def. v. Duke Energy Corp., 549 U.S. 
561, 574 (2007). By contrast, when drafting separate statutes, Congress is far less 


likely to use terms consistently, see Abbe R. Gluck & Lisa Schultz Bressman, 


Statutory Interpretation from the Inside—An Empirical Study of Congressional 


64 


Drafting, Delegation, and the Canons: Part I, 65 Stan. L. Rev. 901, 936 (2013), and 
these presumptions are entitled to less force where, as here, the government 
points to terms used in different statutes passed by different Congresses in 
different decades. See Violence Against Women Reauthorization Act of 2013, Pub 
L. No. 113-4, § 3(b)(4), 127 Stat. 54, 61 (2013); Patient Protection and Affordable 
Care Act, Pub. L. No. 111-148, § 5306(a)(3), 124 Stat. 119, 626 (2010); Matthew 
Shepard and James Byrd, Jr. Hate Crimes Prevention Act, Pub. L. No. 111-84, §§ 
4704(a)(1)(C), § 4704(a), 123 Stat. 2835, 2837, 2839 (2009); Higher Education 
Amendments of 1998, Pub. L. No. 105-244, § 486(e)(1)(A), 112 Stat. 1581, 1743 
(1998). 

Moreover, insofar as the government argues that mention of “sexual 
orientation” elsewhere in the U.S. Code is evidence that “because of .. . sex” 
should not be interpreted to include “sexual orientation,” our race discrimination 
jurisprudence demonstrates that this is not dispositive. We have held that Title 
VII's prohibition on race discrimination encompasses discrimination on the basis 
of ethnicity, see Vill. of Freeport v. Barrella, 814 F.3d 594, 607 (2d Cir. 2016), 
notwithstanding the fact that other federal statutes now enumerate race and 


ethnicity separately, see, e.g., 20 U.S.C. § 1092(f)(1)(F)(ii); 42 U.S.C. § 294e-1(b)(2). 
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The same can be said of sex and sexual orientation because discrimination based 
on the former encompasses the latter. 

In sum, nothing in the subsequent legislative history identified by the amici 
calls into question our conclusion that sexual orientation discrimination is a 
subset of sex discrimination and is thereby barred by Title VII. 

III. Summary 

Since 1964, the legal framework for evaluating Title VII claims has evolved 
substantially.** Under Manhart, traits that operate as a proxy for sex are an 
impermissible basis for disparate treatment of men and women. Under Price 
Waterhouse, discrimination on the basis of sex stereotypes is prohibited. Under 
Holcomb, building on Loving, it is unlawful to discriminate on the basis of an 
employee’s association with persons of another race. Applying these precedents 
to sexual orientation discrimination, it is clear that there is “no justification in the 


statutory language . . . for a categorical rule excluding” such claims from the 


33 We also note that there has been a sea change in the constitutional framework 
governing same-sex marriage. See generally Obergefell v. Hodges, 135 S. Ct. 2584 (2015); United 
States v. Windsor, 133 S. Ct. 2675 (2013). In the wake of this transformation, the intersection of the 
modern constitutional framework and decades-old precedents regarding sexual orientation 
discrimination under Title VII created a “paradoxical legal landscape” in which a man could 
exercise his constitutional right to marry his same-sex partner on Saturday and “then be fired 
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reach of Title VII. Oncale, 523 U.S. at 80; see also Baldwin, 2015 WL 4397641, at *9 
(“Interpreting the sex discrimination prohibition of Title VII to exclude coverage 
of lesbian, gay, or bisexual individuals who have experienced discrimination on 
the basis of sex inserts a limitation into the text that Congress has not included.”). 
Title VII’s prohibition on sex discrimination applies to any practice in 
which sex is a motivating factor. 42 U.S.C. § 2000e-2(m). As explained above, 
sexual orientation discrimination is a subset of sex discrimination because sexual 
orientation is defined by one’s sex in relation to the sex of those to whom one is 
attracted, making it impossible for an employer to discriminate on the basis of 
sexual orientation without taking sex into account. Sexual orientation 
discrimination is also based on assumptions or stereotypes about how members 
of a particular gender should be, including to whom they should be attracted. 
Finally, sexual orientation discrimination is associational discrimination because 
an adverse employment action that is motivated by the employer’s opposition to 
association between members of particular sexes discriminates against an 


employee on the basis of sex. Each of these three perspectives is sufficient to 


on Monday for just that act.” Hively, 830 F.3d at 714 (majority). This decision frees this circuit’s 
jurisprudence regarding sexual orientation from that paradox. 
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support this Court’s conclusion and together they amply demonstrate that sexual 
orientation discrimination is a form of sex discrimination. 

Although sexual orientation discrimination is “assuredly not the principal 
evil that Congress was concerned with when it enacted Title VIL” “statutory 
prohibitions often go beyond the principal evil to cover reasonably comparable 
evils.” Oncale, 523 U.S. at 80. In the context of Title VII, the statutory prohibition 
extends to all discrimination “because of . . . sex” and sexual orientation 
discrimination is an actionable subset of sex discrimination. We overturn our 
prior precedents to the contrary to the extent they conflict with this ruling. See 
Simonton, 232 F.3d at 35; Dawson, 398 F.3d at 218-20. 
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Zarda has alleged that, by “honestly referr[ing] to his sexual orientation,” 
he failed to “conform to the straight male macho stereotype.” J.A. 72. For this 
reason, he has alleged a claim of discrimination of the kind we now hold 
cognizable under Title VII. The district court held that there was sufficient 
evidence of sexual orientation discrimination to survive summary judgment on 
Zarda’s state law claims. Even though Zarda lost his state sexual orientation 


discrimination claim at trial, that result does not preclude him from prevailing 
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on his federal claim because his state law claim was tried under “a higher 
standard of causation than required by Title VII.” Zarda, 855 F.3d at 81. Thus, we 
hold that Zarda is entitled to bring a Title VII claim for discrimination based on 
sexual orientation. 
CONCLUSION 
Based on the foregoing, we VACATE the district court’s judgment on the 
Title VII claim and REMAND for further proceedings consistent with this 


opinion. We AFFIRM the judgment of the district court in all other respects. 
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DENNIS JACOBS, Circuit Judge, concurring: 

I concur in Parts I and II.B.3 of the opinion of the Court (Associational 
Discrimination) and I therefore concur in the result. Mr. Zarda does have a sex 
discrimination claim under Title VII based on the allegation that he was fired 
because he was a man who had an intimate relationship with another man. I 
write separately because, of the several justifications advanced in that opinion, I 
am persuaded by one; and as to associational discrimination, the opinion of the 
Court says somewhat more than is necessary to justify it. Since a single 
justification is sufficient to support the result, I start with associational 
discrimination, and very briefly explain thereafter why the other grounds leave 


me unconvinced. 


Supreme Court law and our own precedents on race discrimination 
militate in favor of the conclusion that sex discrimination based on one’s choice 
of partner is an impermissible basis for discrimination under Title VII. This view 
is an extension of existing law, perhaps a cantilever, but not a leap. 

First: this Circuit has already recognized associational discrimination as a 


Title VII violation. In Holcomb v. Iona Coll., 521 F.3d 130 (2d Cir. 2008), we 


considered a claim of discrimination under Title VII by a white man who alleged 
that he was fired because of his marriage to a black woman. We held that “an 
employer may violate Title VII if it takes action against an employee because of 
the employee’s association with a person of another race... The reason is simple: 
where an employee is subjected to adverse action because an employer 
disapproves of interracial association, the employee suffers discrimination 
because of the employee’s own race.” Id. at 139 (emphasis in original). 

Second: the analogy to same-sex relationships is valid because Title VII “on 
its face treats each of the enumerated categories exactly the same”; thus 
principles announced in regard to sex discrimination “apply with equal force to 
discrimination based on race, religion, or national origin.” Price Waterhouse v. 
Hopkins, 490 U.S. 228, 243 n.9 (1989) (plurality opinion). And, presumably, vice 
versa. 

Third: There is no reason I can see why associational discrimination based 
on sex would not encompass association between persons of the same sex. In 


Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75 (1998), a case in which a 


man alleged same-sex harassment, the Supreme Court stated that Title VII 


prohibits “’discriminat[ion] . .. because of... sex’” and that Title VII “protects 
men as well as women.” Id. at 79-80. 

This line of cases, taken together, demonstrates that discrimination based 
on same-sex relationships is discrimination cognizable under Title VII 
notwithstanding that the sexual relationship is homosexual. 

Zarda’s complaint can be fairly read to allege discrimination based on his 
relationship with a person of the same sex. The allegation is analogous to the 


claim in Holcomb, in which a person of one race was discriminated against on 


the basis of race because he consorted with a person of a different race. In each 
instance, the basis for discrimination is disapproval and prejudice as to who is 
permitted to consort with whom, and the common feature is the sorting: one is 
the mixing of race and the other is the matching of sex. 

This outcome is easy to analogize to Loving v. Virginia, 388 U.S. 1 (1967). 
While Loving was an Equal Protection challenge to Virginia’s miscegenation law, 
the law was held unconstitutional because it impermissibly drew distinctions 
according to race. Id. at 10-11. In the context of a person consorting with a 
person of the same sex, the distinction is similarly drawn according to sex, and is 


therefore unlawful under Title VII. 


Amicus Mortara argues that race discrimination aroused by couples of 
different race is premised on animus against one of the races (based on the idea 
of white supremacy), and that discrimination against homosexuals is obviously 
not driven by animus against men or against women. But it cannot be that the 
protections of Title VII depend on particular races; there are a lot more than two 
races, and Title VII likewise protects persons who are multiracial. Mr. Mortara 
may identify analytical differences; but to persons who experience the racial 
discrimination, it is all one. 

Mr. Mortara also argues that discrimination based on homosexual acts and 
relationships is analytically distinct from discrimination against homosexuals, 
who have a proclivity on which they may or may not act. Academics may seek 
to know whether discrimination is illegal if based on same-sex attraction itself: 
they have jurisdiction over interesting questions, and we do not. But the 
distinction is not decisive. See Christian Legal Soc. Chapter of Univ. of Cal., 
Hastings Coll. of Law v. Martinez, 561 U.S. 661, 689 (2010) (“Our decisions have 
declined to distinguish between status and conduct in” the context of sexual 


orientation.). In any event, the distinction between act and attraction does not 


arise in this case because Mr. Zarda’s termination was sparked by his avowal of a 
same-sex relationship. 

A ruling based on Mr. Zarda’s same-sex relationship resolves this appeal; 
good craft counsels that we go no further. Much of the rest of the Court’s 
opinion amounts to woke dicta. 

II 

The opinion of the Court characterizes its definitional analysis as “the most 
natural reading of Title VII.” Maj. Op. at 21. Not really. “Sex,” which is used in 
series with “race” and “religion,” is one of the words least likely to fluctuate in 
meaning. I do not think I am breaking new ground in saying that the word “sex” 
as a personal characteristic refers to the male and female of the species. Nor can 
there be doubt that, when Title VII was drafted in 1964, “sex” drew the 
distinction between men and women. “A fundamental canon of statutory 
construction is that, unless otherwise defined, words will be interpreted as 


taking their ordinary, contemporary, common meaning.” Perrin v. United States 


444 U.S. 37, 42 (1979). 
In the opinion of the Court, the word “sex” undergoes modification and 


expansion. Thus the opinion reasons: “[l]ogically, because sexual orientation is a 


function of sex and sex is a protected characteristic under Title VI, it follows that 
sexual orientation is also protected.” Maj. Op. at 22. It is undeniable that sexual 
orientation is a “function of sex” in the (unhelpful) sense that it cannot be 
defined or understood without reference to sex. But surely that is because it has 
to do with sex--as so many things do. Everything that cannot be understood 
without reference to sex does not amount to sex itself as a term in Title VII. So it 
seems to me that all of these arguments are circular as well as unnecessary. 
Ill 

The opinion of the Court relies in part on a comparator test, asking 
whether the employee would have been treated differently “but for” the 
employee’s sex. But the comparator test is an evidentiary technique, not a tool 
for textual interpretation. “[T]he ultimate issue” for a court to decide in a Title 
VII case “is the reason for the individual plaintiff's treatment, not the relative 
treatment of different groups within the workplace.” Back v. Hastings on 


Hudson Union Free Sch. Dist., 365 F.3d 107, 121 (2d Cir. 2004). The opinion of 


the Court builds on the concept of homosexuality as a subset of sex, and this 
analysis thus merges in a fuzzy way with the definitional analysis. But when the 


comparator test is used for textual interpretation, it carries in train ramifications 


that are sweeping and unpredictable: think fitness tests for different 
characteristics of men and women, not to mention restrooms. 
IV 

The opinion of the Court relies on the line of cases that bars discrimination 
based on sexual stereotype: the manifestation of it or the failure to conform to it. 
There are at least three reasons I am unpersuaded. 

Anti-discrimination law should be explicable in terms of evident fairness 
and justice, whereas the analysis employed in the opinion of the Court is certain 
to be baffling to the populace. 

The Opinion posits that heterosexuality is just another sexual convention, 
bias, or stereotype--like pants and skirts, or hairdos. This is the most arresting 
notion in the opinion of the Court. Stereotypes are generalizations that are 
usually unfair or defective. Heterosexuality and homosexuality are both traits 
that are innate and true, not stereotypes of anything else. 

If this case did involve discrimination on the basis of sexual stereotype, it 
would have been remanded to the District Court on that basis, as was done in 
Christiansen v. Omnicom Grp., Inc., 852 F.3d 195 (2d Cir. 2017) (per curiam). The 


reason it could not be remanded on that basis is that the record does not 


associate Mr. Zarda with any sexual stereotyping. The case arises from his 
verbal disclosure of his sexual orientation during his employment as a skydiving 
instructor, and that is virtually all we know about him. It should not be 
surprising that a person of any particular sexual orientation would earn a living 
jumping out of airplanes; but Mr. Zarda cannot fairly be described as evoking 
somebody’s sexual stereotype of homosexual men. So this case does not present 
the (settled) issue of sexual stereotype, which I think is the very reason we had to 
go in banc in order to decide this case. As was made clear as recently as March 
2017, “being gay, lesbian, or bisexual, standing alone, does not constitute 
nonconformity with a gender stereotype that can give rise to a cognizable gender 


stereotyping claim.” Id. at 201. 


JOSE A. CABRANES, Circuit Judge, concurring in the judgment: 

I concur only in the judgment of the Court. It will take the courts years to 
sort out how each of the theories presented by the majority applies to other Title 
VII protected classes: “race, color, religion, . . . [and] national origin.” 42 U.S.C. § 
2000e-2(a)(1). 

This is a straightforward case of statutory construction. Title VII of the Civil 
Rights Act of 1964 prohibits discrimination “because of . . . sex.” Id. Zarda’s sexual 
orientation is a function of his sex. Discrimination against Zarda because of his 
sexual orientation therefore is discrimination because of his sex, and is prohibited 
by Title VII. 


That should be the end of the analysis." 


' Cf 1 Callimachus fr. 465, at 353 (Rudolfus Pfeiffer ed., 1949) (3d century B.C.) (uéya 
BiBAtov ... ulé]}y[a] Kax[dv]). 


SACK, Circuit Judge, concurring in the judgment, and in parts I 
(Jurisdiction), Il.A (The Scope of Title VII), II:B.3 (Associational Discrimination), 


and II:C (Subsequent Legislative Developments) of the opinion for the Court. 


We decide this appeal in the context of something of a revolution! in 
American law respecting gender and sex. It appears to reflect, inter alia, many 
Americans' evolving regard for and social acceptance of gay and lesbian persons. 
We are now called upon to address questions dealing directly with sex, sexual 
behavior, and sexual taboos, a discussion fraught with moral, religious, political, 
psychological, and other highly charged issues. For those reasons (among 
others), I think it is in the best interests of us all to tread carefully; to say no more 
than we must; to decide no more than is necessary to resolve this appeal. This is 
not for fear of offending, but for fear of the possible consequences of being 


mistaken in one unnecessary aspect or another of our decision. 


In my view, the law of this Circuit governing what is referred to in the 
majority opinion as "associational discrimination" — discrimination against a 


person because of his or her association with another — is unsettled. What was 


' Welcomed by some, denounced by others, to be sure. 


embraced by this Court in Simonton v. Runyon, 232 F.3d 33 (2d Cir. 2000) 
(holding, by implication, that associational discrimination on the basis of sex is 
not cognizable under Title VII), seems to have both been overtaken by, and to be 
inconsistent with, our later panel decision in Holcomb v. Iona College, 521 F.3d 130 
(2d Cir. 2008) (holding directly that associational discrimination on account of 
race is unlawful under Title VII).2, Choosing between the two approaches, as I 
think we must, I agree with the majority that Holcomb is right and that Simonton 
is therefore wrong.° It is principally on that basis that I concur in the judgment of 


the Court. 


My declination to join other parts of the majority opinion does not signal 


my disagreement with them. Rather, inasmuch as, in my view, this appeal can 


* | find it hard to interpret the law to prohibit associational race discrimination but 
not associational sex discrimination. See Price Waterhouse v. Hopkins, 490 U.S. 228, 243 
n.9 (1989) (plurality opinion) ("[T]he statute on its face treats each of the enumerated 
categories exactly the same."). If it weren't for Simonton, therefore, I would think 
Holcomb stands for the proposition that "where an employee is subjected to adverse 
action because an employer disapproves of [a same-sex] association, the employee 
suffers discrimination because of the employee's own [sex]." Holcomb, 521 F.3d at 139 
(emphasis in original). 


° Holcomb modified this Circuit's understanding of Title VII, and represents an 
"intervening development in the law" that justifies reconsideration of our prior 
precedent. See Crown Coat Front Co. v. United States, 363 F.2d 407, 414 (2d Cir. 1966) 
(Friendly, J., concurring) (quoting Miss. River Fuel Corp. v. United States, 314 F.2d 953, 
958 (Ct. Cl. 1963) (Davis, J., concurring)), rev'd, 386 U.S. 503 (1967). 
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be decided on the simpler and less fraught theory of associational discrimination, 
I think it best to stop there without then considering other possible bases for our 


judgment. 


RAYMOND J. LOHIER, JR., Circuit Judge, concurring: 

I agree with the majority opinion that there is no reasonable way to 
disentangle sex from sexual orientation in interpreting the plain meaning of the 
words “because of ... sex.” The first term clearly subsumes the second, just as 
race subsumes ethnicity.! Oral Arg. Tr. at 53:5-6 (Government conceding that 
“ethnicity can be viewed as a subset of race”). From this central holding, the 
majority opinion explores the comparative approach, the stereotyping rationale, 
and the associational discrimination rationale to help determine “when a trait 
other than sex is . .. a proxy for (or function of) sex.” Maj. Op. at 31. But in my 
view, these rationales merely reflect nonexclusive “evidentiary technique[s],” 
Jacobs, J., Concurring Op. at 6, frameworks, or ways to determine whether sex is 
a motivating factor in a given case, rather than interpretive tools that apply 
necessarily across all Title VII cases. Zarda himself has described these three 
rationales as “evidentiary theories” or “routes.” Oral Arg. Tr. at 4:17-18. On this 
understanding, I join the majority opinion as to Parts I.A and II.B.1.a, which 
reflect the textualist’s approach, and join the remaining parts of the opinion only 


insofar as they can be said to apply to Zarda’s particular case. 


In that sense, I agree with Judge Cabranes that the inquiry could end there. 


A word about the dissents. My dissenting colleagues focus on what they 
variously describe as the “ordinary, contemporary, common meaning” of the 
words “because of . . . sex,” Lynch, J., Dissenting Op. at 19 n.8; Livingston, J., 
Dissenting Op. at 2, or the “public meaning of [those] words adopted by 
Congress in light of the social problem it was addressing when it chose those 
words,” Lynch, J., Dissenting Op. at 61. There are at least two problems with this 
position. First, as the majority opinion points out, cabining the words in this way 
makes little or no sense of Oncale or, for that matter, Price Waterhouse. See Maj. 


Wt 


Op. at 24-25 . Second, their hunt for the “contemporary” “public” meaning of the 
statute in this case seems to me little more than a roundabout search for 
legislative history. Judge Lynch’s laudable call (either as a way to divine 
congressional intent or as an interpretive check on the plain text approach) to 
consider what the legislature would have decided if the issue had occurred to the 
legislators at the time of enactment is, unfortunately, no longer an interpretive 
option of first resort. Time and time again, the Supreme Court has told us that 
the cart of legislative history is pulled by the plain text, not the other way 


around. The text here pulls in one direction, namely, that sex includes sexual 


orientation. 


GERARD E. LYNCH, Circuit Judge, with whom Judge LIVINGSTON joins as to 
Parts I, I, and II, dissenting: 

Speaking solely as a citizen, I would be delighted to awake one morning 
and learn that Congress had just passed legislation adding sexual orientation to 
the list of grounds of employment discrimination prohibited under Title VII of 
the Civil Rights Act of 1964. Iam confident that one day — and I hope that day 
comes soon — I will have that pleasure. 

I would be equally pleased to awake to learn that Congress had secretly 
passed such legislation more than a half century ago — until I actually woke up 
and realized that I must have been still asleep and dreaming. Because we all 


know that Congress did no such thing. 


Of course, today’s majority does not contend that Congress literally 
prohibited sexual orientation discrimination in 1964. It is worth remembering the 
historical context of that time to understand why any such contention would be 
indefensible. 

The Civil Rights Act as a whole was primarily a product of the movement 
for equality for African-Americans. It grew out of the demands of that 


movement, and was opposed by segregationist white members of Congress who 


opposed racial equality. Although the bill, even before it included a prohibition 
against sex discrimination, went beyond race to prohibit discrimination based on 
religion and national origin, there is no question that it would not have been 
under consideration at all but for the national effort to reckon to some degree 
with America’s heritage of race-based slavery and government-enforced 
segregation. 

It is perhaps difficult for people not then alive to understand that before 
the Civil Rights Act of 1964 became law, an employer could post a sign saying 
“Help Wanted; No Negroes Need Apply” without violating any federal law — 
and many employers did. Even the original House bill, introduced with the 
support of President Kennedy’s Administration in 1963, did not prohibit racial 
discrimination by private employers. Language prohibiting employment 
discrimination by private employers on the grounds of “race, color, religion or 
national origin” was added later by a House subcommittee. See Francis J. Vaas, 
Title VII: Legislative History, 7 B.C. Indus. & Comm. L. Rev. 431, 434-35 (1966); 
Chuck Henson, Title VII Works—That’s Why We Don’t Like It, 2 U. Miami Race & 
Soc. Just. L. Rev. 41, 62-63, 64 n.103 (2012). 


Movement on the bill was slow. It was only after the March on Washington 


in the summer of 1963, the assassination of President Kennedy in November of 
that year, and President Johnson's strong support for a civil rights bill that 
prohibited racial discrimination in employment, that the legislation made 
progress in Congress. Todd. S. Purdum, An Idea Whose Time Has Come 111-13, 151 
(2014). But the private employment discrimination provision, like other sections 
of the bill prohibiting racial discrimination in public accommodations and 
federally funded programs, was openly and bitterly opposed by a large 
contingent of southern members of Congress. See Louis Menand, The Sex 
Amendment, The New Yorker (July 21, 2014), http://www.newyorker 
.com/magazine/2014/07/21/sex-amendment. Its passage was by no means assured 
when the floor debates in the House began. 

From the moment President Kennedy proposed the Civil Rights Act in 
1963, women’s rights groups, with the support of some members of Congress, 
had urged that sex discrimination be included as a target of the legislation. 
Purdum, supra, at 196. The movements in the United States for gender and racial 
equality have not always marched in tandem — although there was some 
overlap between abolitionists and supporters of women’s suffrage, suffragists 


often relied on the racially offensive argument that it was outrageous that white 


women could not vote when black men could.’ But by the 1960s, many feminist 
advocates consciously adopted arguments parallel to those of the civil rights 
movement, and there was growing recognition that the two causes were linked in 


fundamental ways.’ 


' For example, Susan B. Anthony herself stated, in a dialogue with Frederick Douglass: 


The old anti-slavery school say [sic] women must stand back and 
wait until the negroes shall be recognized. But we say, if you will 
not give the whole loaf of suffrage to the entire people, give it to 
the most intelligent first. If intelligence, justice, and morality are 
to have precedence in the Government, let the question of woman 
be brought up first and that of the negro last. 


Transcript of Annual Meeting of American Equal Rights Association (1869), reprinted in 
History of Woman Suffrage: 1861-1876, 383 (Elizabeth Cady Stanton et al. eds.) (1882). During the 
debate over the addition of “sex” to Title VII, it was similarly argued that if sex was not added 
to the prohibited categories of discrimination, white women would have fewer protections 
than black men. As Representative Martha Griffiths, an early supporter of the amendment, 
warned during congressional hearings, “A vote against this amendment today by a white man 
is a vote against his wife, or his widow, or his daughter, or his sister.” Gillian Thomas, Because 
of Sex 2 (2016). And both the civil rights and the women’s movements have persistently 
overlooked the intersectional existence of black women and other women of color. See 
Kimberlé Crenshaw, Mapping the Margins: Intersectionality, Identity Politics, and Violence Against 
Women of Color, 43 Stanford L. Rev. 1241, 1242-43 & n.3 (1991). 


* Pauli Murray and Mary O. Eastwood, lawyers and women’s rights activists, 
exemplified that recognition, writing: 


[I]Jn matters of discrimination, the problems of women are not as 
unique as has been generally assumed. That manifestations of 
racial prejudice have been more brutal than the more subtle 
manifestations of prejudice by reason of sex in no way diminishes 
the force of the equally obvious fact that the rights of women and 
the rights of Negroes are only different phases of the fundamental 
and indivisible issue of human rights. 


Women’s rights groups had been arguing for laws prohibiting sex 
discrimination since at least World War II, and had been gaining recognition for 
the agenda of the women’s rights movement in other arenas. In addition to 
supporting (at least rhetorically) civil rights for African-Americans, President 
Kennedy had taken tentative steps towards support of women’s rights as well. In 
December 1961, he created the President’s Commission on the Status of Women, 
chaired until her death by Eleanor Roosevelt. Exec. Order No. 10980, 26 Fed. Reg. 
12,059 (Dec. 14, 1961). Among other goals, the Commission was charged with 
developing recommendations for “overcoming discriminations in... 
employment on the basis of sex,” and suggesting “services which will enable 
women to continue their role []as wives and mothers while making a maximum 
contribution to the world around them.” Id. 

The Commission’s report highlighted the increasing role of women in the 
workplace, noting (in an era when the primacy of women’s role in child-rearing 
and home-making was taken for granted) that even women with children 


generally spent no more than a decade or so of their lives engaged in full-time 


Pauli Murray & Mary O. Eastwood, Jane Crow and the Law: Sex Discrimination and Title VII, 34 
Geo. Wash. L. Rev. 232, 235 (1965) (footnote omitted). 
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child care, allowing a significant portion of women’s lives to be dedicated to 
education and employment. American Women: Report of The President’s Commission 
on the Status of Women 6-7 (1963). Accordingly, the Commission advocated a 
variety of steps to improve women’s economic position. Id. at 6-7, 10. While 
those recommendations did not include federal legislation prohibiting 
employment discrimination on the basis of sex, they did include a commitment to 
equal opportunity in employment by federal contractors and proposed such 
equality as a goal for private employers — as well as proposing other 
innovations, such as paid maternity leave and universal high-quality public child 
care, that have yet to become the law of the land. Id. at 20, 30, 43. 

Nevertheless, the notion that women should be treated equally at work 
remained controversial. By 1964, only two states, Hawaii and Wisconsin, 
prohibited sex discrimination in employment. Purdum, supra, at 196. Although 
decades had passed since the Supreme Court announced in Muller v. Oregon, 208 
U.S. 412 (1908), that laws limiting the hours that women could work did not 
violate the Fourteenth Amendment, but rather were an appropriate 
accommodation for women’s fragile constitutions and more pressing maternal 


obligations, id. at 420-21, state laws “protecting” women from the rigors of the 


workplace remained commonplace. Purdum, supra, at 196; see also Hoyt v. Florida, 
368 U.S. 57, 62 (1961) (upholding a law requiring women, specifically, to opt in to 
jury service, in part because “woman is still regarded as the center of home and 
family life”). 

Accordingly, when Representative Howard W. Smith of Virginia, a die- 
hard opponent of integration and federal legislation to enforce civil rights for 
African-Americans, proposed that “sex” be added to the prohibited grounds of 
discrimination in the Civil Rights Act, there was reason to suspect that his 
amendment was an intentional effort to render the Act so divisive and 
controversial that it would be impossible to pass. See, e.g., Ulane v. E. Airlines, Inc., 
742 F.2d 1081, 1085 (7th Cir. 1984) (suggesting that the “sex amendment was the 
gambit of a congressman seeking to scuttle adoption of the Civil Rights Act”); 
Comment, Sex Discrimination in Employment, 35 Fordham L. Rev. 503, 504 n.16 
(1967). That might not have been the case, however. Like those early suffragettes 
who were ambivalent about, or hostile to, racial equality, Smith also had a prior 
history of support for (presumably white) women’s equality. For example, he 
had been a longstanding supporter of a constitutional amendment guaranteeing 


equal rights to women. Purdum, supra, at 196; see also Gillian Thomas, Because of 


Sex 2 (2016). 

Whatever Smith’s subjective motivations for proposing it, the amendment 
was adamantly opposed by many northern liberals on the ground that it would 
undermine support for the Act as a whole. Purdum, supra, at 197; Menand, supra. 
Indeed, the New York Times ridiculed the amendment, suggesting that, among 
other alleged absurdities, it would require Radio City Music Hall to hire male 
Rockettes, and concluding that “it would have been better if Congress had just 
abolished sex itself.” Editorial, De-Sexing the Job Market, N.Y. Times, August 21, 
1965. 

But despite its contested origins, the adoption of the amendment 
prohibiting sex discrimination was not an accident or a stunt. Once the 
amendment was on the floor, it was aggressively championed by a coalition 
comprising most of the (few) women members of the House. Purdum, supra, at 
197. Its subsequent adoption was consistent with a long history of women’s 
rights advocacy that had increasingly been gaining mainstream recognition and 
acceptance. 

Discrimination against gay women and men, by contrast, was not on the 


table for public debate. In those dark, pre-Stonewall days, same-sex sexual 


relations were criminalized in nearly all states. Only three years before the 
passage of Title VIL, Illinois, under the influence of the American Law Institute’s 
proposed Model Penal Code, had become the first state to repeal laws prohibiting 
private consensual adult relations between members of the same sex. Salvatore J. 
Licata, The Homosexual Rights Movement in the United States: A Traditionally 
Overlooked Area of American History, 6 J. Homosexuality 161, 171 (1981). 

In addition to criminalization, gay men and women were stigmatized as 
suffering from mental illness. In 1964, both the American Psychiatric Association 
and the American Psychological Association regrettably classified homosexuality 
as a mental illness or disorder. As the Supreme Court recently explained, “[fJor 
much of the 20th century . . . homosexuality was treated as an illness. When the 
American Psychiatric Association published the first Diagnostic and Statistical 
Manual of Mental Disorders in 1952, homosexuality was classified as a mental 
disorder, a position adhered to until 1973.” Obergefell v. Hodges, 135 S. Ct. 2584, 
2596 (2015), citing Position Statement on Homosexuality and Civil Rights, 1973, 
in 131 Am. J. Psychiatry 497 (1974). It was not until two years later, in 1975, that 
the American Psychological Association followed suit and “adopted the same 


position [as the American Psychiatric Association], urging all mental health 


professionals to work to dispel the stigma of mental illness long associated with 
homosexual orientation.” Brief of Am. Psychological Ass’n as Amicus Curiae, Boy 
Scouts of Am. v. Dale, 530 U.S. 640, 2000 WL 339884, at *8 (2000), citing Am. 
Psychological Ass’n, Minutes of the Annual Meeting of the Council of Representatives, 
in 30 Am. Psychologist 620, 633 (1975). Because gay identity was viewed as a 
mental illness and was, in effect, defined by participation in a criminal act, the 
employment situation for openly gay Americans was bleak. 

Consider the rules regarding employment by the federal government. 
Starting in the 1940s and continuing through the 1960s, thanks to a series of 
executive orders repealing long-standing discriminatory policies, federal 
employment opportunities for African-Americans began to open up significantly. 
See, e.g., Exec. Order No. 9980, 13 Fed. Reg. 4,311 July 26, 1948) (prohibiting 
racial discrimination in civilian agencies); Exec. Order No. 10308, 16 Fed. Reg. 
12,303 (December 3, 1951) (creating the Committee on Government Compliance 
to enforce the prohibition against racial discrimination by firms contracting with 
the government); Exec. Order No. 11114, 28 Fed. Reg. 6,485 (June 22, 1963) 
(extending prohibition against discrimination to all federally-funded construction 


projects). In sharp contrast, in 1953 President Eisenhower signed an executive 
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order excluding persons guilty of “sexual perversion” from government 
employment. Exec. Order No. 10450, 18 Fed. Reg. 2,489 (April 27, 1953); see also 
Licata, supra, at 167-68. During the same period, gay federal employees, or 
employees even suspected of being gay, were systematically hounded out of the 
service as “security risks” during Cold-War witchhunts. Licata, supra, at 167-68. 
Civil rights and civil liberties organizations were largely silent. Licata, 
supra, at 168. In an influential book about the political plight of gay people, 
Edward Sagarin, writing under the pseudonym Donald Webster Cory, sharply 
criticized the silence of the bar. Donald Webster Cory, The Homosexual in America: 
A Subjective Approach (1951). For instance, he described the response to the 
abusive tactics used against members of the military discharged for homosexual 


conduct as follows: “And who raises a voice in protest against such 


° In fact, many civil rights and women’s rights organizations were reluctant to support 
gay rights. See, e.g., Bhaskar A. Shukla, Feminism: From Mary Wollstonecraft to Betty Friedan 111 
(2007) (describing how Betty Friedan had opposed “equating feminism with lesbianism,” and 
is said to have coined the anti-lesbian phrase “Lavender Menace” during a 1969 National 
Organization for Women meeting). Similarly, some civil rights leaders were uncomfortable 
with according public prominence to Bayard Rustin, a gay black man, despite his formidable 
organizing skills. Rustin was a leading strategist of the civil rights movement, and was the 
chief organizer of the 1963 March on Washington. John D’Emilio, Lost Prophet: The Life and 
Times of Bayard Rustin 2-3 (2003). Although Rustin spent most of his life fighting for civil rights 
for African-Americans, “[p]rejudice of another sort, still not named as such in mid century 
America, had curtailed his opportunities and limited his effectiveness.” Id. at 326-27 (2003). 
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discrimination? No one. Where was the American Civil Liberties Union? 
Nowhere.” Id. at 45. To the extent that civil rights organizations did begin to 
engage with gay rights during the early 1960s, they did so through the lens of 
sexual liberty, rather than equality, grouping the prohibition of laws against 
same-sex relations with prohibitions of birth control, abortion, and adultery.* 
Even by the mid-1960s, the ACLU was identified by Newsweek as the only group 
“apart from the homophile organizations” that opposed laws criminalizing 
homosexual acts. Leigh Ann Wheeler, How Sex Became a Civil Liberty 155 (2013). 
Given the criminalization of same-sex relationships and arbitrary and 
abusive police harassment of gay and lesbian citizens, nascent gay rights 
organizations had more urgent concerns than private employment 


discrimination. As late as 1968, four years after the passage of Title VIL, the North 


“For example, at the ACLU’s Biennial Conference in 1964, in a speech tellingly titled 
“Civil Liberties and the War on Crime,” activist lawyer Harriet Pilpel advocated a 
constitutionally protected right to privacy as a necessary corrective to the civil liberties abuses 
perpetuated by laws “relating to birth control, abortion, compulsory sterilization, prostitution, 
miscegenation, homosexuality, fornication and adultery.” Allison Day, Guiding Griswold: 
Reevaluating National Organizations’ Role in the Connecticut Birth Control Cases, 22 Cardozo J. L. & 
Gender 191, 216-18 & n.204 (2016); see also Samuel Walker, In Defense of American Liberties: A 
History of the ACLU 312 (1990) (crediting Pilpel’s speech as the first substantive introduction of 
gay rights to the ACLU’s agenda). Pilpel’s argument was not based on equal protection, and 
made no claim that the criminalization of same-sex relations constituted a form of sex 
discrimination or gender bias. 
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American Conference of Homophile Organizations proposed a “Homosexual Bill 
of Rights” that demanded five fundamental rights: that private consensual sex 
between adults not be a crime; that solicitation of sex acts not be prosecuted 
except on a complaint by someone other than an undercover officer; that sexual 
orientation not be a factor in granting security clearances, visas, or citizenship; 
that homosexuality not be a barrier to service in the military; and that sexual 
orientation not affect eligibility for employment with federal, state, or local 
governments. Licata, supra, at 177 (emphasis added). Those proposals, which 
pointedly did not include a ban on private sector employment discrimination 
against gays, evidently had little traction with many Americans at the time. The 
first state to prohibit employment discrimination on the basis of sexual 
orientation even in the public sector was Pennsylvania, by executive order of the 
governor, in 1975 — more than a decade after the Civil Rights Act had become 
law. James W. Button et al., The Politics of Gay Rights at the Local and State Level, in 
The Politics of Gay Rights 269, 272 (Craig A. Rimmerman et al. eds., 2000). It was 
not until 1982 that Wisconsin became the first state to ban both public and private 
sector discrimination based on sexual orientation. Id. at 273; see also Linda A. 


Mooney et al., Understanding Social Problems 467 (6th ed. 2009). Massachusetts 
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followed in 1989. Button et al., supra, at 273. Notably, as discussed more fully 
below, these states did so by explicit legislative action adding “sexual 
orientation” to pre-existing anti-discrimination laws that already prohibited 
discrimination based on sex; they did not purport to “recognize” that sexual 
orientation discrimination was merely an aspect of already-prohibited 
discrimination based on sex. 

In light of that history, it is perhaps needless to say that there was no 
discussion of sexual orientation discrimination in the debates on Title VII of the 
Civil Rights Act. If some sexist legislators considered the inclusion of sex 
discrimination in the bill something of a joke, or perhaps a poison pill to make 
civil rights legislation even more controversial, evidently no one thought that 
adding sexual orientation to the list of forbidden categories was worth using 
even in that way. Nor did those who opposed the sex provision in Title VII 
include the possibility that prohibiting sex discrimination would also prevent 
sexual orientation discrimination in their parade of supposed horribles. When 
Representative Emanuel Celler of New York, floor manager for the Civil Rights 
Bill in the House, rose to oppose Representative Smith’s proposed amendment, 


he expressed concern that it would lead to such supposed travesties as the 
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elimination of “protective” employment laws regulating working conditions for 
women, drafting women for military service, and revisions of rape and alimony 
laws. See 110 Cong. Rec. 2,577 (1964). He did not reference the prohibition of 
sexual orientation discrimination.’ The idea was nowhere on the horizon. 
I 

I do not cite this sorry history of opposition to equality for African- 
Americans, women, and gay women and men, and of the biases prevailing a half- 
century ago, to argue that the private intentions and motivations of the members 
of Congress can trump the plain language or clear implications of a legislative 
enactment. (Still less, of course, do I endorse the views of those who opposed 
racial equality, ridiculed women’s rights, and persecuted people for their sexual 
orientation.) Although Chief Judge Katzmann has observed elsewhere that 
judicial warnings about relying on legislative history as an interpretive aid have 

° By contrast, by the early 1970s, when Congress finally got around to proposing the 
Equal Rights Amendment (“ERA”) for ratification, gay issues were at least on the radar screen, 
albeit only as a talking point of opponents that was quickly disavowed by the ERA’s 
supporters. Senator Sam Ervin, who opposed the ERA, purported to be concerned that its 
broad language might invalidate laws that “make homosexuality a crime or . . . [require states 
to recognize] the right of a man to marry another man or the right of awoman to marry a 
woman.” 118 Cong. Rec. 9,315 (1972). Senator Birch Bayh, the chief sponsor of the ERA, 
hastened to deny that the Amendment would have any such effect, reassuring the Senate that 


the ERA would require only that “if a State legislature makes a judgment that it is wrong for a 
man to marry a man, then it must say it is wrong for a woman to marry a woman.” Id. at 9,331. 
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been overstated, see Robert A. Katzmann, Judging Statutes 35-39 (2014), I agree 
with him, and with my other colleagues in the majority, that the implications of 
legislation flatly prohibiting sex discrimination in employment, duly enacted by 
Congress and signed by the President, cannot be cabined by citing the private 
prejudices or blind spots of those members of Congress who voted for it.° The 
above history makes it obvious to me, however, that the majority misconceives 
the fundamental public meaning of the language of the Civil Rights Act. The 
problem sought to be remedied by adding “sex” to the prohibited bases of 
employment discrimination was the pervasive discrimination against women in 
the employment market, and the chosen remedy was to prohibit discrimination 
that adversely affected members of one sex or the other. By prohibiting 
discrimination against people based on their sex, it did not, and does not, 
prohibit discrimination against people because of their sexual orientation. 

° In the years immediately following the enactment of Title VII, however, even certain 
prominent officials charged with enforcing it seemed to take the opposite approach, 
interpreting the statute, insofar as it prohibited sex discrimination, in the light of the presumed 
prejudices of those who adopted it. Franklin Roosevelt, Jr., the first chair of the Equal 
Employment Opportunity Commission, believed that the ban on sex discrimination was an 
inadvertent add-on, and as a result need not be enforced as strictly as the prohibition on racial 
discrimination. When asked, at his first press conference as head of the EEOC, “What about 
sex?” Roosevelt responded, “Don’t get me started. I’m all for it.” Thomas, supra, at 4. One of the 


agency’s first executive directors, Herman Edelsberg, was no better, dismissing the provision 
as a “fluke” that was “conceived out of wedlock.” Id. 


16 


A 

To start, the history of the overlapping movements for equality for blacks, 
women, and gays, and the differing pace of their progress, as outlined in the 
previous section, tells us something important about what the language of Title 
VII must have meant to any reasonable member of Congress, and indeed to any 
literate American, when it was passed — what Judge Sykes has called the 
“original public meaning” of the statute. Hively v. Ivy Tech Cmty. Coll. of Ind., 853 
F.3d 339, 362 (7th Cir. 2017) (en banc) (Sykes, J., dissenting) (emphasis added). 
That history tells us a great deal about why the legislators who constructed and 
voted for the Act used the specific language that they did. 

The words used in legislation are used for a reason. Legislation is adopted 
in response to perceived social problems, and legislators adopt the language that 
they do to address a social evil or accomplish a desirable goal. The words of the 
statute take meaning from that purpose, and the principles it adopts must be 
read in light of the problem it was enacted to address. The words may indeed cut 
deeper than the legislators who voted for the statute fully understood or 
intended: as relevant here, a law aimed at producing gender equality in the 


workplace may require or prohibit employment practices that the legislators who 
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voted for it did not yet understand as obstacles to gender equality. Nevertheless, 
it remains a law aimed at gender inequality, and not at other forms of 
discrimination that were understood at the time, and continue to be understood, 
as a different kind of prejudice, shared not only by some of those who opposed 
the rights of women and African-Americans, but also by some who believed in 
equal rights for women and people of color. 

The history I have cited is not “legislative history” narrowly conceived. It 
cannot be disparaged as a matter of attempts by legislators or their aides to 
influence future judicial interpretation — in the direction of results they could 
not convince a majority to support in the overt language of a statute — by 
announcing to largely empty chambers, or inserting into obscure corners of 
committee reports, explanations of the intended or unintended legal implications 
of a bill. Nor am I seeking to infer the unexpressed wishes of all or a majority of 
the hundreds of legislators who voted for a bill without addressing a particular 
question of interpretation. Rather, lam concerned with what principles Congress 


committed the country to by enacting the words it chose.’ I contend that these 


’ Despite my explicit clarity about this point, both the majority, see Maj. Op. at 28 
(characterizing “reliance on the principal concern of our legislators” as “the centerpiece of the 
dissent’s statutory analysis”) (internal quotation marks omitted), and Judge Lohier’s 
concurrence, see Lohier, J. Concurring Op. at 2 (characterizing this opinion as a “call... to 
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principles can be illuminated by an understanding of the central public meaning 
of the language used in the statute at the time of its enactment.® 

If the specifically legislative history of the “sex amendment” is relatively 
sparse in light of its adoption as a floor amendment, see Maj. Op. at 59 n.31, the 
broader political and social history of the prohibition of sex discrimination in 


employment is plain for all to read. The history of the 20th century is, among 


consider what the legislature would have decided if the issue had occurred to the legislators at 
the time of enactment”), fail to grasp it. As the text above makes plain, I do not contend that 
Title VII is limited by what members of Congress who voted for it privately believed or 
intended to prohibit, or might have hoped it would or would not do. The question here is what 
“discriminate against any individual . . . because of such individual's ... sex,” 42 U.S.C. § 
2000e-2(a)(1), as contrasted to “discriminate against any individual . . . because of such 
individual’s . .. sexual orientation,” meant (and continues to mean) to ordinary speakers of 
English. Legislation cannot sensibly be interpreted by stringing together dictionary synonyms 
of each word and proclaiming that, if the right example of the meaning of each is selected, the 
“plain meaning” of the statute leads to a particular result. No theory of interpretation, 
including textualism itself, is premised on such an approach. (No less a textualist than Justice 
Scalia recognized the point: “Adhering to the fair meaning of the text ... does not limit one to 
the hyperliteral meaning of each word in the text.” Antonin Scalia and Bryan A. Garner, 
Reading Law 356 (2012) (emphasis in original).) That is because the political and social context of 
the words is critical to understanding what it is that the political branches of our government 
wrote into law. (Justice Scalia again: Because most common English words “have a number of 
dictionary definitions,” a court should ordinarily “assume the contextually appropriate ordinary 
meaning.” Id. at 70 (emphasis added).) 


* As the Supreme Court has repeatedly instructed, “[i]t is a ‘fundamental canon of 
statutory construction’ that, ‘unless otherwise defined, words will be interpreted as taking their 
ordinary, contemporary, common meaning.” Sandifer v. U.S. Steel Corp., 134 S. Ct. 870, 876 
(2014), quoting Perrin v. United States, 444 U.S. 37, 42 (1979). It is worth noting, moreover, that, 
because legislation is a fundamentally political process, the political context of legislation, and 
the way in which language is (or is not) used in the public debate over proposed legislation, can 
be useful in understanding that meaning. 
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other things, a history of increasing equality of men and women. Recent events 
remind us of how spotty that equality remains, and how inequality persists even 
with respect to the basic right of women to physical security and control of their 
own bodies. But the trend is clear, and it is particularly emphatic in the 
workplace. 

That history makes it equally clear that the prohibition of discrimination 
“based on sex” was intended to secure the rights of women to equal protection in 
employment. Put simply, the addition of “sex” to a bill to prohibit employers 
from “discriminat[ing] against any individual with respect to his [or her] 
compensation, terms, conditions, or privileges of employment, because of such 
individual’s race, color, religion, . . . or national origin,” 42 U.S.C. § 2000e-2(a)(1), 
was intended to eliminate workplace inequalities that held women back from 
advancing in the economy, just as the original bill aimed to protect African- 
Americans and other racial, national, and religious minorities from similar 
discrimination. The language of the Act itself would have been so understood not 
only by members of Congress, but by any politically engaged citizen deciding 
whether to urge his or her representatives to vote for it. As Judge Sykes noted in 


her dissent in the Seventh Circuit’s encounter with the same issue we face today, 
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citing a 1960s dictionary, “In common, ordinary usage in 1964 — and now, for 
that matter — the word ‘sex’ means biologically male or female; it does not also 
refer to sexual orientation.” Hively, 853 F.3d at 362-63 (Sykes, J., dissenting) 
(emphasis in original).’ On the verge of the adoption of historic legislation to 
address bigotry against African-Americans on the basis of race, women in effect 
stood up and said “us, too,” and Congress agreed. 

The majority cites judicial interpretations of Title VII as prohibiting sexual 
harassment, and allowing hostile work environment claims, in an effort to argue 
that the expansion they are making simply follows in this line. Maj. Op. at 25, 
27-28. But the fact that a prohibition on discrimination against members of one 
sex may have unanticipated consequences when courts are asked to consider 
carefully whether a given practice does, in fact, discriminate against members of 


one sex in the workplace does not support extending Title VII by judicial 


° The majority agrees, at least “arguendo.” Maj. Op. at 7 n.2. Issues about how to define 
who falls into which gender, or whether the division of humanity into two sexes or genders is 
oversimplified as applied to persons who identify as transgender or gender fluid or bigendered 
are not before us today, and neither the majority nor the plaintiffs nor their amici contend that 
gay and lesbian individuals constitute a third or fourth sex. Cf. Hively, 853 F.3d at 355 (Posner, 
J., concurring) (“It’s true that even today if asked what is the sex of plaintiff Hively one would 
answer that she is female or that she is a woman, not that she is a lesbian. Lesbianism denotes a 
form of sexual or romantic attraction; it is not a physical sex identifier like masculinity or 
femininity.”). 
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construction to protect an entirely different category of people. It is true that 
what counts as discrimination against members of one sex may not have been 
fully fleshed out in the minds of supporters of the legislation, but it is easy 
enough to illustrate how the language of a provision enacted to accomplish the 
goal of equal treatment of the sexes compels results that may not have been 
specifically intended by its enacters. 

To begin with, just as laws prohibiting racial discrimination, adopted 
principally to address some of the festering national wrongs done to African- 
Americans, protect members of all races, including then-majority white 
European-Americans, the prohibition of sex discrimination by its plain language 
protects men as well as women, whether or not anyone who voted on the bill 
specifically considered whether and under what circumstances men could be 
victims of gender-based discrimination. That is not an expansion of Title VI, but 
is a conclusion mandated by its text: Congress deliberately chose to protect 
women and minorities not by prohibiting discrimination against “African- 
Americans” or “Jews” or “women,” but by neutrally prohibiting discrimination 
against any individual “based on race, .. . religion, [or] sex.” 42 U.S.C. § 2000e- 


2(a)(1). That choice of words is clearly intentional, and represents a commitment 
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to a principle of equal treatment of races, religions, and sexes that is important, 
even if the primary intended beneficiaries of the legislation — those most in need 
of its protection — are members of the races, religions, and gender that have 
suffered the most from inequality in the past. 

Other interpretations of the statute that may not have occurred to members 
of the overwhelmingly male Congress that adopted it seem equally 
straightforward. Perhaps it did not occur to some of those male members of 
Congress that sexual harassment of women in the workplace was a form of 
employment discrimination, or that Title VII was inconsistent with a “Mad Men” 
culture in the office.'° But although a few judges were slow to recognize this 
point, see, e.g., Barnes v. Train, No. 1828-73, 1974 WL 10628, at *1 (D.D.C. Aug. 9, 
1974), rev'd sub nom. Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977), as soon as the 
issue began to arise in litigation, courts quickly recognized that for an employer 
to expect members of one sex to provide sexual favors as a condition of 


employment from which members of the other sex are exempt, or to view the 


'° As we have recently been reminded, too many powerful men continue to engage in 
such practices. See, e.g., J.M.F., What is Sexual Harassment and How Prevalent Is It?, The 
Economist (Nov. 24, 2017), https://www.economist.com/blogs/economist 
-explains/2017/11/economist-explains-17 (writing that “[i]Jn recent months myriad women have 
detailed the sexual harassment and assault they have experienced in... Hollywood, Silicon 
Valley, politics, the media, the armed forces, [and] academia”). 
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only value of female employees as stemming from their sexualization, constitutes 
a fundamental type of discrimination in conditions of employment based on sex. 
See, e.g., Barnes v. Costle, 561 F.2d at 989 (finding that retaliation by plaintiff's 


supervisor when she resisted his sexual advances “was plainly based on 


oye 


[plaintiff's] gender 
The reason why any argument to the contrary would fail is not a matter of 
simplistic application of a formal standard, along the lines of “well, the employer 
wouldn’t have asked the same of a man, so it’s sex discrimination.” Sexual 
exploitation has been a principal obstacle to the equal participation of women in 
the workplace, and whether or not individual legislators intended to prohibit it 
when they cast their votes for Representative Smith’s amendment, both the literal 


language of that amendment and the elimination of the social evil at which it was 


'' Indeed, the overt objectification of female employees was highlighted in debates 
immediately following the enactment of Title VII. One industry notorious for sexualizing 
women was the airline industry, which hired only young, attractive women to serve as flight 
attendants. Stephanie Coontz, A Strange Stirring: The Feminine Mystique and American Women at 
the Dawn of the 1960s 9-10 (2011). Flight attendants were forced to retire upon marriage, or, if 
they did not marry, once they reached their early thirties because, as one airline official 
commented, “the average woman’s appearance has markedly deteriorated at this age.” Id. at 
10. In 1965, responding to public (male) commentary lamenting the idea that Title VII might 
mean an end to the practice of hiring only female flight attendants, Representative Martha 
Griffiths remarked, “If you are trying to run a whorehouse in the sky, get a license.” Menand, 
supra. 
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aimed make clear that the statute must be read to prohibit it.'” 

The same goes for other forms of “hostile environment” discrimination. 
The history of resistance to racial integration illustrates why. Employers forced to 
take down their “whites only” signs could not be permitted to retreat to the 
position that “you can make me hire black workers, but you can’t make me 
welcome them.” Making black employees so unwelcome that they would be 
deterred from seeking or retaining jobs previously reserved for whites must be 
treated as an instance of prohibited racial discrimination — and the same clearly 
goes for sex discrimination. The Supreme Court recognized that point, in exactly 
those terms: 


The phrase “terms, conditions or privileges of 
employment” in Title VII is an expansive concept which 
sweeps within its protective ambit the practice of 
creating a working environment heavily charged with 
ethnic or racial discrimination. . . . Nothing in Title VII 
suggests that a hostile environment based on 
discriminatory sexual harassment should not be 


The text of the sex provision, as well as the principle of equal treatment of both sexes 
makes it as obvious that the less-frequently encountered situation of sexual harassment of male 
employees, whether by men or by women, must also be included in Title VII’s prohibitions. See 
Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669, 682 (1983) (noting that under 
Title VIL, “[mJale as well as female employees are protected against discrimination”); see also 
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79 (1998) (holding that “nothing in Title VII 
necessarily bars a claim of discrimination ‘because of . . . sex’ merely because the plaintiff and 
the defendant... are of the same sex”). 
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likewise prohibited. 
Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 66 (1986) (internal quotation marks, 
brackets and emphasis omitted). 

But such interpretations of employment “discrimination against any 
individual . .. based on sex” do not say anything about whether discrimination 
based on other social categories is covered by the statute. Just as Congress 
adopted broader language than discrimination “against women,” it adopted 
narrower language than “discrimination based on personal characteristics or 
classifications unrelated to job performance.” Title VII does not adopt a broad 
principle of equal protection in the workplace; rather, its language singles out for 
prohibition discrimination based on particular categories and classifications that 
have been used to perpetuate injustice — but not all such categories and 
classifications. That is not a matter of abstract justice, but of political reality. 
Those groups that had succeeded by 1964 in persuading a majority of the 
members of Congress that unfair treatment of them ought to be prohibited were 
included; those who had not yet achieved that political objective were not. 

Thus, if Representative Smith’s amendment had been defeated, Title VII 


would still be a landmark prohibition of the kinds of race-, religion-, and national 
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origin-based employment discrimination that had historically disadvantaged 
blacks, Jews, Catholics, or Mexican-Americans. But it would not have protected 
women, and a subsequent shift in popular support for such protection would not 
have changed that fact, without legislative action. Similarly, the statute did not 
protect those discriminated against, similarly unfairly, on the basis of age or 
disability; that required later legislation. See, e.g., Americans with Disabilities Act 
of 1990, 42 U.S.C. § 12101 et seq.; Age Discrimination in Employment Act of 1967, 
29 U.S.C. § 621 et seq. 

None of this, of course, is remotely to suggest that employment 
discrimination on the basis of sexual orientation is somehow not invidious and 
wrong. But not everything that is offensive or immoral or economically 
inefficient is illegal, and if the view that a practice is offensive or immoral or 
economically inefficient does not command sufficiently broad and deep political 
support to produce legislation prohibiting it, that practice will remain legal. In 
the context of private-sector employment, racial discrimination was just as 
indefensible before 1964 as it is today, but it was not illegal. Discrimination 
against women, as President Kennedy’s commission understood, was just as 


unfair, and just as harmful to our economy, before Title VII prohibited it as it is 
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now, but if Congress had not adopted Representative Smith’s amendment, it 
would have remained legal. Employment discrimination against older workers, 
and against qualified individuals with disabilities, imposed unfair burdens on 
those categories of individuals in 1964, yet it remained legal after the Civil Rights 
Act of 1964 became law, because Congress did not at that time choose to prohibit 
such discrimination. Congress is permitted to choose what types of social 
problems to attack and by which means. The majority says that “we have stated 
that ‘Title VII should be interpreted broadly to achieve equal employment 
opportunity,’” Maj. Op. at 18, quoting Huntington Branch, N.A.A.C.P. v. Town of 
Huntington, 844 F.2d 926, 935 (2d Cir. 1988), but of course that dictum’ appeared 
in the context of a discussion of racial discrimination. Congress, in fact, did not 
legislate in 1964 “broadly to achieve equal employment opportunity” for all 
Americans, but instead opted to prohibit only certain categories of unfair 
discrimination. It did not then prohibit, and alas has not since prohibited, 


discrimination based on sexual orientation. 


'S The quoted statement from Huntington is actually a parenthetical squib glossing a 
citation to Griggs v. Duke Power Co., 401 U.S. 424, 429-36 (1971), and summarizing the import of 
a lengthy discussion in that seminal Supreme Court decision; Huntington itself concerned the 
Fair Housing Act, Title VIII of the Civil Rights Act of 1968, codified at 42 U.S.C. §§ 3601-3631. 
Huntington, 844 F.2d at 928. 
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B 
The majority’s linguistic argument does not change the fact that the 

prohibition of employment discrimination “because of . . . sex” does not protect 
gays and lesbians. Simply put, discrimination based on sexual orientation is not 
the same thing as discrimination based on sex. As Judge Sykes explained, 

[t]o a fluent speaker of the English language — then and 

now — the ordinary meaning of the word “sex” does 

not fairly include the concept of “sexual orientation.” 

The two terms are never used interchangeably, and the 

latter is not subsumed within the former; there is no 

overlap in meaning. .. . The words plainly describe 

different traits, and the separate and distinct meaning of 

each term is easily grasped. More specifically to the 

point here, discrimination “because of sex” is not 

reasonably understood to include discrimination based 

on sexual orientation, a different immutable 

characteristic. Classifying people by sexual orientation 

is different than classifying them by sex. 
Hively, 853 F.3d at 363 (Sykes, J., dissenting) (footnote omitted). 

Of course, the majority does not really dispute this common-sense 

proposition. It does not say that “sex discrimination” in the ordinary meaning of 
the term is literally the same thing as “sexual orientation discrimination.” Rather, 


the majority argues that discrimination based on sex encompasses discrimination 


against gay people because discrimination based on sex encompasses any 
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distinction between the sexes that an employer might make for any reason.’* The 
argument essentially reads “discriminate” to mean pretty much the same thing as 
“distinguish.” And indeed, there are recognized English uses of “discriminate,” 
particularly when followed with “between” or “from,” that imply nothing 
invidious, but merely mean “to perceive, observe or note [a] difference,” or “[t]o 
make or recognize a distinction.” The Oxford English Dictionary Online, 
http://www.oed.com (search for “Discriminate,” verb, definitions 2a and 2b). For 
example, a person with perfect pitch is capable of discriminating a C from a C- 
sharp. But in the language of civil rights, a different and stronger meaning 
applies, that references invidious distinctions: “To treat a person or group in an 
unjust or prejudicial manner, esp[ecially] on the grounds of race, gender, sexual 
orientation, etc.; frequently with against.” Id. (definition 4). 

And that is indeed the sense in which Title VII uses the word: the statute 
prohibits such practices as “fail[ing] or refus[ing] to hire or to discharge” persons 


on account of their race or sex or other protected characteristic, or “otherwise to 


'* Indeed, Judge Cabranes’s concurring opinion suggests that that interpretation is so 
obvious and straightforward that nothing more need be said on the subject, and that we can 
dispense with the various arguments from precedent and principle that the majority opinion 
makes in support of its holding. Cabranes, J., Concurring Op. at 1. But that interpretation, in 
fact, is anything but obvious. 
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discriminate against any individual” with respect to employment terms. 42 U.S.C. 
§ 2000e-2(a)(1) (emphasis added). In other words, it is an oversimplification to 
treat the statute as prohibiting any distinction between men and women in the 
workplace, still less any distinction that so much as requires the employer to 
know an employee’s sex in order to be applied, cf. Maj. Op. at 21-22; the law 
prohibits discriminating against members of one sex or the other in the 
workplace. 

That point may have little bite in the context of racial discrimination. The 
different “races” are defined legally and socially, and not by actual biological or 
genetic differences — both Hitler’s Nuremberg laws and American laws 
imposing slavery and segregation had to define, arbitrarily, how much ancestry 
of a particular type consigned persons to a disfavored category, since there is no 
scientific or genetic basis for distinguishing a “Jew” or a “member of the colored 
race” from anyone else. And since no biological factor can support any job 
qualification based on race, courts have taken the view that to distinguish is, for 
the most part, to discriminate against. But in the area of sex discrimination, 
where the groups to be treated equally do have potentially relevant biological 


differences, not every distinction between men and women in the workplace 
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constitutes discrimination against one gender or the other.’ The distinctions that 
were prohibited, however, in either case, are those that operate to the 
disadvantage of (principally) the disfavored race or sex. That is the social 
problem that the statute aimed to correct. 

Opponents of Title VIL, and later of the Equal Rights Amendment (“ERA”), 
were fond of conjuring what they thought of as unthinkable or absurd 
consequences of gender equality. Some of those proved not so unthinkable or 
absurd at all. Workplace “protective” legislation that applied only to women 
soon fell by the wayside, see 29 C.F.R. § 1604.2(b)(1) (stating that protective laws 


for women “conflict with and are superseded by [T]itle VII”), despite 


® The majority’s reliance on a footnote in Price Waterhouse does nothing to change this 
fact. Maj. Op. at 47-48. The majority quotes the portion of the footnote stating that Title VII “on 
its face treats each of the enumerated categories exactly the same,” and that the “principles... 
announce[d]” by the Price Waterhouse Court with regard to gender “apply with equal force to 
discrimination based on race, religion, or national origin,” to support its conclusion that the 
associational discrimination cases that have arisen in the context of race should also apply to 
associational discrimination in terms of gender. Price Waterhouse v. Hopkins, 490 U.S. 228, 243 
n.9 (1989). While I explain my disagreement with this argument below, it is worth noting here 
why this footnote does not change the above analysis. The Court in Price Waterhouse did not 
state that every decision with regard to one enumerated group in Title VII must be applied 
blindly to every other group. Rather, it emphasized that the “principles” embedded in Title VI 
should apply with equal force to each enumerated category. Id. It is those principles that have 
allowed courts to interpret the various prohibitions in Title VII “against the background of... 
the historical context from which the Act arose,” United Steelworkers of Am., AFL-CIO-CLC v. 
Weber, 443 U.S. 193, 201 (1979), in upholding distinctions between sexes that would 
unquestionably be rejected if made between races. And it is the principle of equal opportunity 
animating Title VII that I have attempted to distill in this opinion. 
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Representative Cellar’s fears, without adverse consequences. But other 
distinctions based on sex remain, and their legality is either assumed, or at a 
minimum requires more thought than just “but that’s a distinction based on sex, 
so it’s illegal.” 

Distinctions based on personal privacy, for example, remain in place. 
When opponents of the ERA, like Senator Ervin, argued that under the ERA 
“there can be no exception for elements of publically [sic] imposed sexual 
segregation on the basis of privacy between men and women,” 118 Cong. Rec. 
9,564 (1972), that objection was derided by Senator Marlow Cook of Kentucky as 
the “potty” argument, id. at 9,531. Title VII too does not prohibit an employer 
from having separate men’s and women’s toilet facilities. Nor does it prohibit 
employer policies that differentiate between men and women in setting 
requirements regarding hair lengths. Thus, in Longo v. Carlisle DeCoppet & Co., we 
held that a policy “requiring short hair on men and not on women” did not 
violate Title VII. 537 F.2d 685, 685 (2d Cir. 1976); see also Tavora v. N.Y. Mercantile 
Exch., 101 F.3d 907, 908-09 (2d Cir. 1996) (same). 

Dress codes provide a more complicated example. It is certainly arguable 


that some forms of separate dress codes further stereotypes harmful to workplace 
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equality for women; requiring female employees to wear “Hooters”-style outfits 
but male employees doing the same work to wear suit and tie would not stand 
scrutiny. But what of a pool facility that requires different styles of bathing suit 
for male and female lifeguards? Judge Cabranes’s concurrence would seem to 
prohibit that practice, but I believe, and I expect Judge Cabranes would agree, 
that a pool that required both male and female lifeguards to wear a uniform 
consisting only of trunks would violate Title VI, while one that prescribed trunks 
for men and a bathing suit covering the breasts for women would not. 

More controversial distinctions, such as different fitness requirements for 
men and women applying for jobs involving physical strength, have also been 
upheld. In a recent case, the Fourth Circuit rejected the notion that Title VII 
prohibits gender-normed physical fitness benchmarks pursuant to which male 
FBI agent trainees must perform 30 push-ups, while female trainees need only do 
14. Bauer v. Lynch, 812 F.3d 340, 342, 351 (4th Cir.), cert. denied, 137 S. Ct. 372 
(2016). In upholding this distinction, the court noted that of “the few decisions to 
confront the use of gender-normed physical fitness standards in the Title VI 
context, none has deemed such standards to be unlawful,” id. at 348, because 


courts have recognized that some physiological differences between men and 
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women “impact their relative abilities to demonstrate the same levels of physical 
fitness,” id. at 351. Thus, the court in Bauer recognized that to distinguish between 
the sexes is not always to discriminate against one or the other. Indeed, a failure 
to impose distinct fitness requirements for men and women may be found to 
violate Title VII, if it has a disparate impact on one sex and the employer cannot 
justify the requirement as a business necessity. See Lanning v. Se. Pa. Transp. Auth. 
(SEPTA), 181 F.3d 478, 494 (3d Cir. 1999) (applying Civil Rights Act of 1991 and 
finding that time cutoff for 1.5 mile run for officers had a disparate impact, when 
women had a pass rate of only 6.7%, compared to a 55.6% pass rate for men, and 
remanding to district court to determine whether the score represents “the 
minimum qualifications necessary for successful performance of the job in 
question”). Taken to its logical conclusion, though, the majority’s interpretation 
of Title VII would do away with this understanding of the Act. 

These examples suffice to illustrate two points relevant to the supposedly 
simple interpretation of sex-based discrimination relied upon by the majority. 
First, it is not the case that any employment practice that can only be applied by 
identifying an employee’s sex is prohibited. Second, neither can it be the case that 


any discrimination that would be prohibited if race were the criterion is equally 
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prohibited when gender is used.'® Obviously, Title VII does not permit an 
employer to maintain racially segregated bathrooms, nor would it allow 
different-colored or different-designed bathing costumes for white and black 
lifeguards. Such distinctions would smack of racial subordination, and would 
impose degrading differences of treatment on the basis of race. Precisely the 
same distinctions between men and women would not.” 

Nor does the example of “discrimination based on traits that are a function 
of sex, such as life expectancy,” Maj. Op. at 19, help the majority’s cause. 
Discrimination of that sort, as the majority notes, could permit gross 
discrimination against female employees “by using traits that are associated with 
sex as a proxy for sex.” Id. at 19-20. That is certainly so as to “traits that are a 


function of sex,” such as pregnancy or the capacity to become pregnant. But it is 


not so as to discrimination based on sexual orientation. Same-sex attraction is not 


'© That of course does not mean that “discriminate against” has any different meaning 
as applied to “because of ... race” than it does as applied to “because of . . . sex.” What it 
means is that similar, or even identical, practices may have a different social meaning and a 
different economic effect when they distinguish male from female employees than when they 
distinguish white from black employees. 


'’ Despite the Times’s concerns, the Rockettes remain all female more than 50 years after 
Title VII became law, and the owners of franchises in the Women’s National Basketball 
Association are likely not very worried about losing a lawsuit by men who were not allowed to 
try out for employment with their teams. Needless to say, dance troupes or professional sports 
leagues that employed only whites or blacks would be quite a different matter. 
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“a function of sex” or “associated with sex” in the sense that life expectancy or 
childbearing capacity are.'® A refusal to hire gay people cannot serve as a covert 
means of limiting employment opportunities for men or for women as such; a 
minority of both men and women are gay, and discriminating against them 
discriminates against them, as gay people, and does not differentially 
disadvantage employees or applicants of either sex.'” That is not the case with 
other forms of “sex-plus” discrimination that single out for disfavored status 
traits that are, for example, common to women but rare in men.” 
C 
That “because of ... sex” did not, and still does not, cover sexual 


orientation, is further supported by the movement, in both Congress and state 


'S To spell the point out: life expectancy, see Maj. Op. at 31-32, citing L.A. Dep’t of Water 
& Power v. Manhart, 435 U.S. 702 (1978), may be quite literally a mathematical “function of sex,” 
to the extent that with knowledge of a person’s sex, one can calculate his or her life expectancy, 
which will differ from that of a member of the opposite sex. Whatever the majority means by 
its assertion that “sexual orientation is a function of sex,” Maj. Op. at 37, it plainly does not 
mean anything like that. 


"Although empirical data are hard to come by, there appears to be nothing to suggest 
that rates of homosexuality differ significantly between men and women. See, e.g., Gary J. 
Gates, In U.S., More Adults Identifying as LGBT, Gallup (Jan. 11, 2017), 
http://news.gallup.com/poll/201731/lgbt-identification-rises.aspx. 


°° Of course, discrimination against a subcategory of members of one sex is also 
prohibited by Title VI. An employer that hires gay men but refuses to hire lesbians, or vice 
versa, would thus be in violation of the statute. 
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legislatures, to enact legislation protecting gay men and women against 
employment discrimination. This movement, which has now been successful in 
twenty-two states — including all three in our Circuit — and the District of 
Columbia, has proceeded by expanding the categories of prohibited 
discrimination in state anti-discrimination laws.” In none of those states did the 
prohibition of sexual orientation discrimination come by judicial interpretation of 
a pre-existing prohibition on gender-based discrimination to encompass 
discrimination on the basis of sexual orientation. Similarly, the Executive Branch 
has prohibited discrimination against gay men and lesbians in federal 
employment by adding “sexual orientation” to previously protected grounds. See 


Exec. Order No. 13087, 63 Fed. Reg 30,097 (May 28, 1998).” Finally, the same 


*I See Cal. Gov't Code § 12940 (California); Colo. Rev. Stat. § 24-34-402 (Colorado); Conn. 
Gen. Stat. § 46a-60 (Connecticut); Del. Code Ann. tit. 19, § 711 (Delaware); D.C. Code § 
2-1402.11 (District of Columbia); Haw. Rev. Stat. § 378-2 (Hawaii); 775 Ill. Comp. Stat. 5/2-101, 
102 (Illinois); Iowa Code § 216.6; Me. Rev. Stat. tit. 5, § 4571 (Maine); Md. Code Ann., State 
Gov't § 20-606 (Maryland); Mass. Gen. Laws ch. 151B, § 4 (Massachusetts); Minn. Stat. § 
363A.08 (Minnesota); Nev. Rev. Stat. § 613.330 (Nevada); N.H. Rev. Stat. Ann. § 354-A:7 (New 
Hampshire); N.J. Stat. Ann. § 10:5-4 (New Jersey); N.M. Stat. Ann. § 28-1-7 (New Mexico); N.Y. 
Exec. Law § 296 (New York); Or. Rev. Stat. § 659A.003 (Oregon); R.I. Gen. Laws § 28-5-7 (Rhode 
Island); Vt. Stat. Ann. tit. 21, § 495 (Vermont); Wash. Rev. Code § 49.60.180 (Washington); Wis. 
Stat. § 111.321 (Wisconsin). 


~ Discrimination in federal employment on the basis of sex (as well as race, color, 
religion, and national origin) has been prohibited by executive order since 1969. See Exec. 
Order No. 11478, 34 Fed. Reg. 12,985 (Aug. 8, 1969). In 1998, the Clinton Administration did not 
argue that the prohibition of sex discrimination in that Order already banned, or henceforth 
would be deemed to ban, sexual orientation discrimination; rather, like the states that have 
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approach has been reflected in the repeated (but so far unsuccessful) introduction 
of bills in Congress to add “sexual orientation” to the list of prohibited grounds 


of employment discrimination in Title VII.” 


prohibited such discrimination by all employers, it straightforwardly added sexual orientation 
to the prohibited categories. See Exec. Order No. 13087. 


3 See Civil Rights Amendments Act, H.R. 166, 94th Cong. (1975); A Bill to Prohibit 
Discrimination on the Basis of . . . Sexual Preference, H.R. 2667, 94th Cong. (1975); Civil Rights 
Amendments, H.R. 5452, 94th Cong. (1975); Civil Rights Amendments, H.R. 13019, 94th Cong. 
(1976); Civil Rights Amendments, H.R. 451, 95th Cong. (1977); Civil Rights Amendments Act, 
H.R. 7775, 95th Cong. (1977); Civil Rights Amendments, H.R. 2998, 95th Cong. (1977); Civil 
Rights Amendments Act of 1977, H.R. 4794, 95th Cong. (1977); Civil Rights Amendments Act of 
1977, H.R. 5239, 95th Cong. (1977); Civil Rights Amendments Act of 1977, H.R. 8269, 95th Cong. 
(1977); Civil Rights Amendments Act of 1979, H.R. 2074, 96th Cong. (1979); A Bill to Prohibit 
Employment Discrimination on the Basis of Sexual Orientation, S. 2081, 96th Cong. (1979); Civil 
Rights Amendments Act of 1981, H.R. 1454, 97th Cong.; Civil Rights Amendments Act of 1981, 
H.R. 3371, 97th Cong.; A Bill to Prohibit Discrimination on the Basis of Sexual Orientation, S. 
1708, 97th Cong. (1981); A Bill to Prohibit Employment Discrimination on the Basis of Sexual 
Orientation, S. 430, 98th Cong. (1983); Civil Rights Amendments Act of 1983, H.R. 427, 98th 
Cong.; Civil Rights Amendments Act of 1983, H.R. 2624, 98th Cong.; Civil Rights Amendments 
Act of 1985, S. 1432, 99th Cong.; Civil Rights Amendments Act of 1985, H.R. 230, 99th Cong.; 
Civil Rights Amendments Act of 1987, S. 464, 100th Cong.; Civil Rights Amendments Act of 
1987, H.R. 709, 100th Cong.; Civil Rights Protection Act of 1988, S. 2109, 100th Cong.; Civil 
Rights Amendments Act of 1989, S. 47, 101st Cong.; Civil Rights Amendments Act of 1989, H.R. 
655, 101st Cong.; Civil Rights Amendments Act of 1991, S. 574, 102d Cong.; Civil Rights 
Amendments Act of 1991, H.R. 1430, 102d Cong.; Civil Rights Amendments Act of 1993, H.R. 
423, 103d Cong.; Employment Nondiscrimination Act of 1994, S. 2238, 103d Cong.; Civil Rights 
Act of 1993, H.R. 431, 103d Cong.; Employment Non-Discrimination Act of 1994, H.R. 1430, 
103d Cong.; Civil Rights Amendments Act of 1995, H.R. 382, 104th Cong.; Employment Non- 
Discrimination Act of 1995, S. 932, 104th Cong.; Employment Non-Discrimination Act of 1995, 
H.R. 1863, 104th Cong.; Civil Rights Amendments Act of 1998, H.R. 365, 105th Cong.; 
Employment Non-Discrimination Act of 1997, S. 869, 105th Cong.; Employment Non- 
Discrimination Act of 1997, H.R. 1858, 105th Cong.; Civil Rights Amendments Act of 1999, H.R. 
311, 106th Cong.; Employment Non-Discrimination Act of 1999, S. 1276, 106th Cong.; 
Employment Non-Discrimination Act of 1999, H.R. 2355, 106th Cong.; Civil Rights 
Amendments Act of 2001, H.R. 217, 107th Cong.; Employment Non-Discrimination Act of 2001, 
H.R. 2692, 107th Cong.; Employment Non-Discrimination Act of 2002, S. 1284, 107th Cong.; 
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The Department of Justice argues, relying on Texas Department of Housing 
and Community Affairs v. Inclusive Communities Project, Inc., - U.S. -, 135 S. Ct. 2507 
(2015), that Congress ratified judicial interpretations of “sex” in Title VII as 
excluding sexual orientation when it amended the Civil Rights Act in 1991 and 
failed to overrule judicial decisions holding that the sex discrimination provision 
of Title VII did not cover sexual orientation discrimination. See Brief of United 
States as Amicus Curiae 8-14. In Inclusive Communities, the Supreme Court held 
that disparate-impact claims are cognizable under the Fair Housing Act (“FHA”). 
135 S. Ct. at 2525. In so holding, the Court found it relevant that Congress had 
amended the FHA after nine Courts of Appeals had held that the FHA allowed 
for disparate-impact claims, and did not alter the text of the Act in a way that 
would make it clear that disparate-impact claims were not contemplated by the 


FHA. Id. at 2519. Furthermore, the Court found it significant that the legislative 


Equal Rights and Equal Dignity for Americans Act of 2003, S. 16, 108th Cong.; Employment 
Non-Discrimination Act of 2003, H.R. 3285, 108th Cong.; Employment Non-Discrimination Act 
of 2003, S. 1705, 108th Cong.; Civil Rights Amendments Act of 2005, H.R. 88, 109th Cong.; 
Employment Non-Discrimination Act of 2007, H.R. 2015, 110th Cong.; Employment 
Non-Discrimination Act of 2007, H.R. 3685, 110th Cong.; Employment Non-Discrimination Act 
of 2009, H.R. 3017, 111th Cong.; Employment Non-Discrimination Act of 2009, H.R. 2981, 111th 
Cong.; Employment Non-Discrimination Act of 2009, S. 1584, 111th Cong.; Employment 
Non-Discrimination Act, H.R. 1397, 112th Cong. (2011); Employment Non-Discrimination Act 
of 2011, S. 811, 112th Cong.; Employment Non-Discrimination Act of 2013, H.R. 1755, 113th 
Cong.; Employment Non-Discrimination Act of 2013, S. 815, 113th Cong.; Equality Act, H.R. 
3185, 114th Cong. (2015); Equality Act, S. 1858, 114th Cong. (2015). 
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history of the FHA amendment made it clear that Congress was aware of those 
Court of Appeals decisions. Id. at 2519-20. The majority dismisses this argument 
because at the time of the 1991 amendment to the Civil Rights Act, only three 
Courts of Appeals™ had ruled that Title VII did not cover sexual orientation, and 
Congress did not make clear, in the legislative history of the 1991 amendment, 
that it was aware of this precedent. Maj. Op. at 57-59. 

In light of the clear textual and historical meaning of the sex provision that 
I have discussed above, I do not find it necessary to rely heavily on the more 
technical argument that strives to interpret the meaning of statutes by 
congressional actions and omissions that might be taken as ratifying Court of 
Appeals decisions. But I do think it is worth noting that the Supreme Court also 
found it relevant, in Inclusive Communities, that Congress had rejected a proposed 
amendment “that would have eliminated disparate-impact liability for certain 
zoning decisions.” 135 S. Ct. at 2520. Here, while only three Courts of Appeals 
may have ruled on the issue by 1991, over twenty-five amendments had been 


proposed to add sexual orientation to Title VII between 1964 and 1991. All had 


4 Williamson v. A.G. Edwards and Sons, Inc., 876 F.2d 69 (8th Cir. 1989); DeSantis v. Pac. 
Telephone and Telegraph Co., Inc., 608 F.2d 327 (9th Cir. 1979); Blum v. Gulf Oil Corp., 597 F.2d 936 
(5th Cir. 1979). 


Al 


been rejected. In fact, two amendments were proposed in 1991, one in the House 
and one in the Senate, Civil Rights Amendments Act of 1991, S. 574, 102d 
Congress; Civil Rights Amendments Act of 1991, H.R. 1430, 102d Congress, and 
neither of those amendments found its way into the omnibus bill that overruled 
other judicial interpretations of the Civil Rights Act. Moreover, in addition to the 
three Courts of Appeals that had ruled on the issue, the EEOC — the primary 
agency charged by Congress with interpreting and enforcing Title VII — had also 
held, by 1991, that sexual orientation discrimination fell “outside the purview of 
Title VII.” Dillon v. Frank, EEOC Doc. No. 01900157, 1990 WL 1111074, at *3 (Feb. 
14, 1990). 

Thus, to the extent that we can infer the awareness of Congress at all, the 
continual attempts to add sexual orientation to Title VII, as well as the EEOC’s 
determination regarding the meaning of sex, should be considered, in addition to 
the three appellate court decisions, as evidence that Congress was 
unquestionably aware, in 1991, of a general consensus about the meaning of 
“because of... sex,” and of the fact that gay rights advocates were seeking to 
change the law by adding a new category of prohibited discrimination to the 


statute. 
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Although the Supreme Court has rightly cautioned against relying on 
legislative inaction as evidence of congressional intent, because “several equally 
tenable inferences may be drawn from such inaction, including the inference that 
the existing legislation already incorporated the offered change,” Pension Benefit 
Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) (internal quotation marks 
omitted), surely the proposal and rejection of over fifty amendments to add 
sexual orientation to Title VII means something. Supra note 23. And it is pretty 
clear what it does not mean. It is hardly reasonable, in light of the EEOC and 
judicial consensus that sex discrimination did not encompass sexual orientation 
discrimination, to conclude that Congress rejected the proposed amendments 
because senators and representatives believed that Title VII “already 
incorporated the offered change.” Pension Benefit Guar. Corp., 496 U.S. at 650. 
There may be many reasons why each proposal ultimately failed, but it cannot 
reasonably be claimed that the basic reason that Congress did not pass such an 
amendment year in and year out was anything other than that there was not yet 
the political will to do so. 

This last point requires one further disclaimer. As with the social pre- 


history of Title VII, these later developments are not referenced in a dubious 
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effort to infer the specific intentions of the members of Congress who voted for 
the Smith amendment in 1964, nor are they referenced to infer the specific intent 
of each Congress that was faced with proposed sexual orientation amendments. 
The point, rather, is that race, gender, and sexual orientation discrimination have 
been consistently perceived in the political world, and by the American 
population as a whole, as different practices presenting different social and 
political issues. At different times over the last few generations, the recognition of 
each as a problem to be remedied by legislation has been controversial, with the 
movements to define each form of discrimination as illegal developing at a 
different pace and for different reasons, and being opposed in each case by 
different coalitions for different reasons. To recognize this fact is to understand 
that discrimination against persons based on sex has had, in law and in politics, a 
meaning that is separate from that of discrimination based on sexual 


orientation.” 


*’ This is by no stretch of the imagination an outlier position, past or present. As the 
majority recognizes, until just last year, when the Seventh Circuit decided Hively, 853 F.3d at 
340, this interpretation of the sex provision prevailed, unanimously, in federal courts of appeals 
nationwide. Maj. Op. at 7-8 (citing the “consensus among our sister circuits” that “because of . . 
. sex” did not cover sexual orientation, and listing eight Court of Appeals decisions so holding). 
Specifically, eleven Circuit Courts, including ours, had considered the question, and all had 
concluded that, by its terms, Title VII does not prohibit sexual orientation discrimination. See 
Higgins v. New Balance Athletic Shoe, Inc., 194 F.3d 252, 259 (1st Cir. 1999); Dawson v. Bumble & 
Bumble, 398 F.3d 211, 217-18 (2d Cir. 2005); Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 
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In short, Title VII’s prohibition of employment discrimination against 
individuals on the basis of their sex is aimed at employment practices that 
differentially disadvantage men vis-a-vis women or women vis-a-vis men. That is 
what the language of the statute means to an ordinary “fluent speaker of the 
English language,” Hively, 853 F.3d at 363 (Sykes, J., dissenting), that is the social 
practice that Congress chose to legislate against, and in light of that 
understanding, certain laws and practices that distinguish between men and 
women have been found to violate Title VIL and certain others have not. 
Discrimination against persons whose sexual orientation is homosexual rather 
than heterosexual, however offensive such discrimination may be to me and to 
many others, is not discrimination that treats men and women differently. The 


simplistic argument that discrimination against gay men and women is sex 


261 (3d Cir. 2001); Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 138, 143 (4th Cir. 1996); Blum v. 
Gulf Oil Corp., 597 F.2d 936, 938 (5th Cir. 1979); Kalich v. AT & T Mobility, LLC, 679 F.3d 464, 471 
(6th Cir. 2012); Hamner v. St. Vincent Hosp. & Health Care Ctr., Inc., 224 F.3d 701, 708 (7th Cir. 
2000); Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69, 70 (8th Cir. 1989); DeSantis, 608 F.2d 
at 329-30; Medina v. Income Support Div., 413 F.3d 1131, 1135 (10th Cir. 2005); Evans v. Georgia 
Reg'l Hosp., 850 F.3d 1248, 1255 (11th Cir. 2017). As noted above, the EEOC had also concluded 
that sexual orientation fell “outside the purview of Title VII.” Dillon, 1990 WL 1111074, at *3. It 
was not until 2015 that the EEOC ruled, for the first time, that Title VII should be interpreted to 
cover sexual orientation, Baldwin v. Foxx, EEOC Decision No. 0120133080, 2015 WL 4397641, at 
*5 (July 15, 2015), and its position is opposed by the Department of Justice, which also has 
responsibility for enforcing statutes prohibiting sex discrimination. See Brief of the United 
States as Amicus Curiae 1. 
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discrimination because targeting persons sexually attracted to others of the same 
sex requires noticing the gender of the person in question is not a fair reading of 
the text of the statute, and has nothing to do with the type of unfairness in 
employment that Congress legislated against in adding “sex” to the list of 
prohibited categories of discrimination in Title VII. 

Ul 

The majority opinion goes on to identify two other arguments in support 
of its holding: (1) that sexual orientation discrimination is actually “gender 
stereotyping” that constitutes discrimination against individuals based on their 
sex, and (2) that such discrimination constitutes prohibited “associational 
discrimination” analogous to discriminating against employees who are married 
to members of a different race. 

These arguments have the merit of attempting to link discrimination based 
on sexual orientation to the social problem of gender discrimination at which 
Title VI is aimed. But just as the “differential treatment” argument attempts to 
shoehorn sexual orientation discrimination into the statute’s verbal template of 
discrimination based on sex, these arguments attempt a similar (also 


unsuccessful) maneuver with lines of case law. While certain Supreme Court 
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cases identify clear-cut examples of sex or race discrimination that may have a 
superficial similarity to the practice at issue here, the majority mistakes that 
similarity for a substantive one. 

A 

Perhaps the most appealing of the majority’s approaches is its effort to 
treat sexual orientation discrimination as an instance of sexual stereotyping. The 
argument proceeds from the premises that “sex stereotyping violates Title VIL,” 
Maj. Op. at 40, and that “same-sex orientation ‘represents the ultimate case of 
failure to conform’ to gender stereotypes,” id. 41, quoting Hively, 853 F.3d at 346, 
and concludes that an employer who discriminates against gay people is 
therefore “sex stereotyping” and thus violating Title VII. But like the other 
arguments adopted by the majority, this approach rests more on verbal facility 
than on social reality. 

In unpacking the majority’s syllogism, it is first necessary to address what 
we mean by “sex stereotyping” that “violates Title VII.” Invidious stereotyping of 
members of racial, gender, national, or religious groups is at the heart of much 
employment discrimination. Most employers do not entertain, let alone admit to, 


older forms of racialist or other discriminatory ideologies that hold that members 


47 


of certain groups are inherently or genetically inferior and undeserving of equal 
treatment. Much more common are assumptions, not always even conscious, that 
associate certain negative traits with particular groups. A perception that women, 
for example, are not suited to executive positions, or are less adept at the 
mathematical and practical skills demanded of engineers, can be a significant 
hindrance to women seeking such positions, even when a particular woman is 
demonstrably qualified, or indeed even where empirical data show that on 
average women perform as well as or better than men on the relevant tasks. 
Refusing to hire or promote someone because of that sort of gender (or racial, or 
ethnic, or religious) stereotyping is not a separate form of sex (or race, or ethnic, 
or religious) discrimination, but is precisely discrimination in hiring or 
promotion based on sex (or race, or ethnicity, or religion). It treats applicants or 
employees not as individuals but as members of a class that is disfavored for 
purposes of the employment decision by reason of a trait stereotypically assigned 
to members of that group as a whole. For the most part, then, the kind of 
stereotyping that leads to discriminatory employment decisions that violate Title 
VII is the assignment of traits that are negatively associated with job performance 


(dishonesty, laziness, greed, submissiveness) to members of a particular 
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protected class. 

Clearly, sexual orientation discrimination is not an example of that kind of 
sex stereotyping; an employer who disfavors a male job applicant whom he 
believes to be gay does not do so because the employer believes that most men 
are gay and therefore unsuitable. Rather, he does so because he believes that 
most gay people (whether male or female) have some quality that makes them 
undesirable for the position, and that because this applicant is gay, he must also 
possess that trait. Although that is certainly stereotyping, and invidiously so, it 
does not stereotype a group protected by Title VIL, and is therefore not (yet) 
illegal. 

But as the majority correctly points out, that is not the only way in which 
stereotyping can be an obstacle to protected classes of people in the workplace. 
The stereotyping discussed above involves beliefs about how members of a 
particular protected category are, but there are also stereotypes (or more simply, 
beliefs) about how members of that group should be. In the case of sex 
discrimination in particular, stereotypes about how women ought to look or 
behave can create a double bind. For example, a woman who is perceived 


through the lens of a certain “feminine” stereotype may be assumed to be 
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insufficiently assertive for certain positions by contrast to men who, viewed 
through the lens of a “masculine” stereotype, are presumed more likely to excel 
in situations that demand assertiveness. At the same time, the employer may 
fault a woman who behaves as assertively as a male comparator for being too 
ageressive, thereby failing to comply with societal expectations of femininity. 
That is the situation that a plurality of the Supreme Court identified in 
Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), the key case the majority relies on 
for its “sex stereotyping” argument. As that opinion pointed out, “[a]n employer 
who objects to aggressiveness in women but whose positions require this trait 
places women in an intolerable and impermissible catch 22: out of a job if they 
behave aggressively and out of a job if they do not. Title VI lifts women out of 
this bind.” Id. at 251. The two horns of the dilemma described in Price Waterhouse 
have slightly different, yet equally problematic, sexist foundations: a female 
employee or applicant may be prejudiced by a negative assumption that women 
aren't or can’t be sufficiently dominant for a position that requires leadership or 
strength or aggression, but when a woman unquestionably does show the 
putatively desired traits, she is held back because of the different but related 


notion that women shouldn't be aggressive or dominant. The latter is not an 
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assumption about how most women are, it is a normative belief about how all 
women should be. 

I fully accept the conclusion that that kind of discrimination is prohibited, 
and that it imposes different conditions of employment on men and on women. 
Not only does such discrimination require women to behave differently in the 
workplace than men, but it also actively deters women from engaging in kinds of 
behavior that are required for advancement to certain positions, and thus 
effectively bars them from such advancement. The key element here is that one 
sex is systematically disadvantaged in a particular workplace. In that 
circumstance, sexual stereotyping is sex discrimination.” 

But as Judge Sykes points out in her Hively dissent, the homophobic 
employer is not deploying a stereotype about men or about women to the 
disadvantage of either sex. Such an employer is expressing disapproval of the 
behavior or identity of a class of people that includes both men and women. 853 


F.3d at 370. That disapproval does not stem from a desire to discriminate against 


°° The same type of discrimination could affect men in a job environment in which 
stereotypically “feminine” traits such as empathy are required. On the authority of Price 
Waterhouse, Title VII would prohibit an employer from discriminating against male social 
workers in hiring or promotion either based on a stereotypical assumption that men are in 
general insufficiently caring or because of a prejudice against men who do display such 
putatively feminine qualities. 
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either sex, nor does it result from any sex-specific stereotype, nor does it 
differentially harm either men or women vis-a-vis the other sex. Rather, it results 
from a distinct type of objection to anyone, of whatever gender, who is identified 
as homosexual. The belief on which it rests is not a belief about what men or 
women ought to be or do; it is a belief about what all people ought to be or do — 
to be heterosexual, and to have sexual attraction to or relations with only 
members of the opposite sex. That does not make workplace discrimination 
based on this belief better or worse than other kinds of discrimination, but it does 
make it something different from sex discrimination, and therefore something 
that is not prohibited by Title VII. 
B 

The “associational discrimination” theory is no more persuasive. That 
theory rests on cases involving race discrimination.” Many courts have found 
that Title VII prohibits discrimination in cases in which, as in our case of Holcomb 
v. Iona College, 521 F.3d 130 (2d Cir. 2008), a white plaintiff alleged that he was 
fired because he was married to a person of a different race. 


It would require absolute blindness to the history of racial discrimination 


7 Other than the Seventh Circuit’s decision in Hively, 853 F.3d at 347-49, no federal 
appellate court has applied this theory outside of the context of racial discrimination cases. 
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in this country not to understand what is at stake in such cases, and why such 
allegations unmistakably state a claim of discrimination against an individual 
employee on the basis of race. Anti-miscegenation laws constituted a bulwark of 
the structure of institutional racism that is the paradigm of invidious 
discrimination in this country. African-Americans were condemned first to 
slavery, and then to second-class citizenship and virtual apartheid, on the basis of 
an ideology that regarded them as inferior. Such an ideology is incompatible with 
fraternization, let alone marriage and reproduction, between African-Americans 
and whites. A prohibition on “race-mixing” was thus grounded in bigotry 
against a particular race and was an integral part of preserving the rigid 
hierarchical distinction that denominated members of the black race as inferior to 
whites. 

Thus, as the Supreme Court noted in striking down Virginia’s law 
prohibiting marriage between a white person and a person of color, the Supreme 
Court of Virginia had upheld the statute because Virginia defined its “legitimate” 
purposes as “’preserv[ing] the racial integrity of [the state’s] citizens,’ and [] 
prevent[ing] ‘the corruption of blood,’ ‘a mongrel breed of citizens,’ and ‘the 


wy 


obliteration of racial pride,” purposes the Court correctly identified and rejected 
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as “obviously an endorsement of the doctrine of White Supremacy.” Loving v. 
Virginia, 388 U.S. 1, 7 (1967), quoting Naim v. Naim, 87 S.E.2d 749, 756 (Va. 1955). 
The racist hostility to “race-mixing” extended well beyond a prohibition against 
interracial marriage. The beatings of “freedom riders” attempting to integrate 
interstate bus lines in the South in the early 1960s, inflicted on white as well as 
black participants in the protests, demonstrated that racial bigotry against 
African-Americans manifested itself in direct attacks not only on African- 
Americans, but also on whites who associated with African-Americans as equals. 
The entire system of “separate but equal” segregation in both state-owned and 
private facilities and places of public accommodation was designed, as Charles 
Black made plain in a classic deconstruction of the legal fiction of “separate but 
equal,” to confine black people to “a position of inferiority.” Charles Black, The 
Lawfulness of the Segregation Decision, 69 Yale L.J. 421, 424 (1960). Thus, the 
associational discrimination reflected in cases such as Loving and Holcomb was a 
product of bigotry against a single race by another. That discrimination is 
expressly prohibited in employment by Title VII. 

Workplace equality for racial minorities is thus blatantly incompatible with 


a practice that ostracizes, demeans, or inflicts adverse conditions on white 
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employees for marrying, dating, or otherwise associating with, people of color. 
The prohibition of that kind of discrimination is not simply a matter of noting 
that, in order to effectuate it, the employer must identify the races of the 
employee and the person(s) with whom he or she associates. Just as sexual 
harassment against female employees presents a serious obstacle to the full and 
equal participation of women in the workplace, discrimination against members 
of a favored race who so much as associate with persons of another race reflects a 
deep-seated bigotry against the disfavored race(s) that Title VII undertakes to 
banish from the workplace. The principle was well stated by the Sixth Circuit in a 
case cited by the majority, Barrett v. Whirlpool Corporation: 

Title VII protects individuals who, though not members 

of a protected class, are victims of discriminatory 

animus toward protected third persons with whom the 

individuals associate. 


556 F.3d 502, 512 (6th Cir. 2009) (internal quotation marks and brackets 


omitted).”* 


*® The majority quotes this passage from Barrett, italicizing “protected class,” in an effort 
to suggest that the Sixth Circuit, like the Seventh, has applied this principle to sex 
discrimination. Maj. Op. at 50. It has not. Barrett was a race discrimination case. To the extent 
that the formulation used could be read to extend beyond race, it is dictum. As will be made 
clear momentarily, it is not dictum to which I object, but it is one that, properly understood, has 
no application to the present case. 


55 


Discrimination on the basis of sexual orientation, however, is not 
discrimination of the sort at issue in Holcomb and Barrett. In those cases, the 
plaintiffs alleged that they were discriminated against because the employer was 
biased — that is, had a “discriminatory animus” — against members of the race with 
whom the plaintiffs associated. There is no allegation in this case, nor could there 
plausibly be, that the defendant discriminated against Zarda because it had 
something against men, and therefore discriminated not only against men, but 
also against anyone, male or female, who associated with them. I have no trouble 
assuming that the principle of Holcomb and Barrett applies beyond the category of 
race discrimination: an employer who fired or refused to promote an Anglo- 
American, Christian employee because she associated with Latinos or Jews 
would presumably run afoul of that principle just as much as one whose animus 
ran against black Americans. Such an employer would clearly be discriminating 
against the employee on the basis of her friends’ ethnicity or religion — in the 
formulation from the Barrett opinion, that employer would be victimizing an 
employee out of “discriminatory animus toward protected third persons with 


whom the [employee] associate[d].” 556 F.3d at 512 (internal quotation marksand 
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alterations omitted).” 


It is more difficult to imagine realistic hypotheticals in which an employer 
discriminated against anyone who so much as associated with men or with 
women, though I suppose academic examples of such behavior could be 
conjured. But whatever such a case might look like, discrimination against gay 
people is not it. Discrimination against gay men, for example, plainly is not 
rooted in animus toward “protected third persons with whom [they] associate.” 
Id., 556 F.3d at 512. An employer who practices such discrimination is hostile to 
gay men, not to men in general; the animus runs not, as in the race and religion 
cases discussed above, against a “protected group” to which the employee’s 
associates belong, but against an (alas) unprotected group to which they belong: 
other gay men.” 

The majority tries to rebut this straightforward distinction in various ways. 


First, it notes — but declines to rely on — academic “research suggesting that 


>? Furthermore, the principle that prohibitions against discrimination equally protect 
members of the socially dominant group in situations in which they are victims of 
discrimination would apply the same rule to a Jewish or black employer who discriminated 
against Jewish or black employees who married or associated with Christians or whites. 


*° The majority twits “[c]ertain amici” for failing to offer “empirical support” for a 
comparable assertion. Maj. Op. at 54. I doubt that a fair-minded reader needs any for the 
proposition I have stated. 
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sexual orientation discrimination has deep misogynistic roots.” Maj. Op. at 54. It 
is certainly plausible to me that the “deep roots” of hostility to homosexuals are 
in some way related to the same sorts of beliefs about the proper roles of men 
and women in family life that underlie at least some employment discrimination 
against women. See, e.g., Andrew Koppelman, Why Discrimination Against 
Lesbians and Gay Men Is Sex Discrimination, 69 N.Y.U. L. Rev. 197, 234 (1994) 
(noting that “[i]t should be clear from ordinary experience that the stigmatization 
of the homosexual has something to do with the homosexual’s supposed deviance 
from traditional sex roles”) (emphasis in original). It may also be that the “roots” 
of all forms of discrimination against people who are different in some way from 
a socially defined dominant group can be found in similar psychological 
processes of discomfort with change or difference, or with “authoritarian 


31 


personality traits””’ — or that there are other links among different forms of 


prejudice. And it can plausibly be argued that homosexual men have historically 
been derided because they were seen as abdicating their masculinity, and 


therefore the advantage they have over women. See, e.g., Joseph H. Pleck, Men’s 


*! Sociologists have theorized that individuals with authoritarian personalities are most 
likely to be prejudiced against marginalized groups because they are rigid thinkers who obey 
authority, see the world as black and white, and enforce strict adherence to social hierarchies. 
Theodor W. Adorno et al., The Authoritarian Personality 228 (1st ed. 1950). 
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Power with Women, Other Men, and Society: A Men’s Movement Analysis, in The 
American Man 417, 424 (Elizabeth H. Pleck & Joseph H. Pleck eds., 1980). 

But the majority is right not to go searching for such roots, whatever they 
might be, because legislation is not typically concerned, and Title VII manifestly 
is not concerned, with defining and eliminating the “deep roots” of biased 
attitudes. Congress legislates against concrete behavior that represents a 
perceived social problem. Title VII does not prohibit “misogyny” or “sexism,” 
nor does it undertake to revise individuals’ ideas (religious or secular) about how 
families are best structured. Rather, it prohibits overt acts: discrimination in 
hiring, promotion, and the terms and conditions of employment based on sex.” 
Similarly, states, like those in our Circuit, that have prohibited discrimination 
based on sexual orientation do not seek to eradicate disapproval of homosexual 
practices (whether rooted in religious belief or misogyny or some other theory, or 
caused by some conditioned or other visceral reaction). People may believe what 


they like, but they may not discriminate in employment against those whose 


* This is not to deny that such legislation may be supported in part by the hope that 
once individuals from different backgrounds have occasion to interact with one another, they 
will see beyond stereotypes and preconceived notions about how an entire class of people “is,” 
and the ignorance and bigotry that initially motivated discrimination will be lessened. But any 
such purpose cannot warrant extending the categories of discrimination that Congress has 
outlawed to any other category that shares similar “roots” to prohibited practices. 
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characteristics or behaviors place them within the ambit of a protected category. 
Unlike those states, though, Congress has not enacted such a prohibition, and the 
fact that some of us believe that sexual orientation discrimination is unfair for 
much the same reasons that we disapprove of sex discrimination does not change 
that reality. 

Second, the majority suggests that my analysis of associational 
discrimination is “squarely foreclosed by” cases like Oncale. Maj. Op. at 55. It is 
not. As noted above, I do not maintain that Title VII prohibits only those practices 
that its framers might have been principally concerned with, or only what was 
“traditionally,” id., seen as sex discrimination. To reiterate: sexual harassment 
plays a large role in hindering women’s entry into, and advancement in, the 
workplace, and thus it is no surprise that courts have interpreted Title VII to 
prohibit it. And because Title VII protects both men and women from such 
practices, it does not matter whether the victim is male or female. Sexual 
harassment in the workplace quite literally imposes conditions of employment on 
one sex that are not imposed on the other, and it does not matter whether the 
employer who perpetrates such discriminatory disadvantage is male or female, 


or of the same or different sex than the employee. The victim of discrimination in 
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such situations is selected by his or her sex, and the disadvantage is imposed on 
him or her by reason of his or her membership in the protected class. It is not a 
question of what is “traditionally conceptualized as sexism.” Maj. Op. at 55. It is a 
question of the public meaning of the words adopted by Congress in light of the 
social problem it was addressing when it chose those words. 
C 

In the end, perhaps all of these arguments, on both sides, boil down to a 
disagreement about how discrimination on the basis of sexual orientation should 
be conceptualized. Whether based on linguistic arguments or associational 
theories or notions of stereotyping, the majority’s arguments attempt to draw 
theoretical links between one kind of discrimination and another: to find ways to 
reconceptualize discrimination on the basis of sexual orientation as 
discrimination on the basis of sex. It is hard to believe that there would be much 
appetite for this kind of recharacterization if the law expressly prohibited sexual 
orientation discrimination, or that any opponent of sexual orientation 
discrimination would oppose the addition of sexual orientation to the list of 
protected characteristics in Title VII on the ground that to do so would be 


redundant or would express a misunderstanding of the nature of discrimination 
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against men and women who are gay. I believe that the vast majority of people in 
our society — both those who are hostile to homosexuals and those who deplore 
such hostility — understand bias against or disapproval of those who are 
sexually attracted to persons of their own sex as a distinct type of prejudice, and 
not as merely a form of discrimination against either men or women on the basis 
of sex. 

The majority asserts that discrimination against gay people is nothing more 
than a subspecies of discrimination against one or the other gender. 
Discrimination against gay men and lesbians is wrong, however, because it 
denies the dignity and equality of gay men and lesbians, and not because, in a 
purely formal sense, it can be said to treat men differently from women. It is 
understandable that those who seek to achieve legal protection for gay people 
victimized by discrimination search for innovative arguments to classify 
workplace bias against gays as a form of discrimination that is already prohibited 
by federal law. But the arguments advanced by the majority ignore the evident 
meaning of the language of Title VII, the social realities that distinguish between 
the kinds of biases that the statute sought to exclude from the workplace from 


those it did not, and the distinctive nature of anti-gay prejudice. Accordingly, 


62 


much as I might wish it were otherwise, I must conclude that those arguments 
fail. 
IV 

The law with respect to the rights of gay people has advanced considerably 
since 1964. Much of that development has been by state legislation. As noted 
above, for example, twenty-two states now prohibit, by explicit legislative 
pronouncement, employment discrimination on the basis of sexual orientation. 
See supra note 21. But other advances have come by means of Supreme Court 
decisions interpreting the Constitution. Perhaps the most striking advance, from 
the vantage of the early 1960s, has been the legalization of same-sex marriage as a 
matter of constitutional law.” 

Nothing that I have said in this opinion should be interpreted as 
expressing any disagreement with the line of cases running from Lawrence v. 
Texas, 539 U.S. 558 (2003) (invalidating criminal prohibitions of consensual sexual 
relations between members of the same sex), through Obergefell v. Hodges, — U.S. 


—, 135 S. Ct. 2584 (2015) (holding that persons of the same sex have a 


3 Both the majority, see Maj. Op. at 66-67 n.33, and Judge Sack, see Concurring Op. of 
Sack, J., at 1, cite these dramatic, and to me welcome, changes in the law. But these changes, 
both legislative and constitutional, stem from changes in social attitudes toward gay people, 
not from any change in, or improved understanding of, the meaning of “sex discrimination.” 
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constitutional right to marry). But those cases provide no support for the 
plaintiff’s position in this case, or for the method of interpretation utilized by the 
majority. 

For one thing, it is noteworthy that none of the Supreme Court’s landmark 
constitutional decisions upholding the rights of gay Americans depend on the 
argument that laws disadvantaging homosexuals constitute merely a species of 
the denial of equal protection of the laws on the basis of gender, or attempt to 
assimilate discrimination against gay people to the kinds of sex discrimination 
that were found to violate equal protection in cases like Frontiero v. Richardson, 
411 U.S. 677 (1973), Craig v. Boren, 429 U.S. 190 (1976), and Orr v. Orr, 440 U.S. 268 
(1979), in the 1970s.™ Instead, the Court’s gay rights cases were based on the 
guarantee of “liberty” embodied in the Fourteenth Amendment. 

There is also a more fundamental difference. The Supreme Court’s 
decisions in this area are based on the Constitution of the United States, rather 


than a specific statute, and the role of the courts in interpreting the Constitution 


* That is particularly noteworthy given that one of the pioneering academic assertions 
of a right to same-sex marriage argued that the prohibition of discrimination based on sex in 
the Equal Rights Amendment (then before the states for ratification) would invalidate laws 
prohibiting same-sex marriage. Note, The Legality of Homosexual Marriage, 82 Yale L.J. 573, 
583-88 (1973). 
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is distinctively different from their role in interpreting acts of Congress. There are 
several reasons for this. 

First, the entire point of the Constitution is to delimit the powers that have 
been granted by the people to their government. Our Constitution creates a 
republican form of government, in which the democratically elected 
representatives of the majority of the people are granted the power to set policy. 
But the powers of those representatives are constrained by a written text, which 
prevents a popular majority — both in the federal Congress and, since the Civil 
War Amendments, in state legislatures — from violating certain fundamental 
rights. As every law student reads in his or her first-year constitutional law class, 
“{t]he powers of the legislature are defined and limited; and that those limits may 
not be mistaken, or forgotten, the constitution is written.” Marbury v. Madison, 1 
Cranch 137, 176 (1803). To the extent that the courts exercise a non-democratic or 
counter-majoritarian power, they do so in the name of those rights. See City of 
Richmond v. J.A. Croson Co., 488 U.S. 469, 495 (1989) (quoting United States v. 
Carolene Products, 304 U.S. 144, 153 n.4 (1938) to explain that “one aspect of the 
judiciary’s role under the Equal Protection Clause is to protect ‘discrete and 


insular minorities’ from majoritarian prejudice or indifference”). Particular 
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exercises of that power, including the gay rights decisions of this new 
millennium, may be controversial, and fierce disagreements exist over the 
legitimacy of various methods of constitutional interpretation. And it is not 
controversial that the power to assess the constitutionality of legislation must be 
exercised with restraint, and with a due deference to the judgments of elected 
officials who themselves have taken an oath to defend the Constitution. But it has 
long been generally accepted that the courts have a special role to play in 
defending the liberties enshrined in the Constitution against encroachment even 
by the people’s elected representatives. See City of Boerne v. Flores, 521 U.S. 507, 
536 (1997) (explaining that “Congress’ discretion [to enact legislation] is not 
unlimited, however, and the courts retain the power, as they have since Marbury 
v. Madison, to determine if Congress has exceeded its authority under the 
Constitution”). 

Within the limits imposed by constitutional principles, however, the will of 
the majority, as expressed in legislation adopted by the people’s representatives, 
governs. As the Supreme Court has instructed, the role of courts with respect to 
statutes is simply “to apply the statute as it is written — even if we think some 


other approach might accord with good policy.” Sandifer v. U.S. Steel Corp., — U.S. 
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—, 134 S. Ct. 870, 878 (2014), quoting Burrage v. United States, — U.S. -, 134 S. Ct. 
881, 892 (2014). Just last Term, a unanimous Supreme Court foreclosed judicial 
efforts to “update” statutes, declaring that, although “reasonable people can 
disagree” whether, following the passage of time, “Congress should reenter the 
field and alter the judgments it made in the past[,] . . . the proper role of the 
judiciary in that process . . . [is] to apply, not amend, the work of the People’s 
representatives.” Henson v. Santander Consumer USA Inc., — U.S. -, 137 S. Ct. 1718, 
1725-26 (2017). In interpreting statutes, courts must not merely show deference 
or restraint; their obligation is to do their best to understand, in a socially and 
politically realistic way, what decisions the democratic branches of government 
have embodied in the language they voted for (and what they have not), and to 
interpret statutes accordingly in deciding cases. 

Second, the rights conferred by the Constitution are written in broad 
language. As the great Chief Justice Marshall commented, our Constitution is 
“one of enumeration, and not of definition.” Gibbons v. Ogden, 22 U.S. 1, 72 (1824). 
Examples are easily cited: The Constitution does not contain a list of specific 
punishments that are too cruel to be imposed; it prohibits, in general language, 


“cruel and unusual punishments.” U.S. Const. amend. VIII. It does not enact a 
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code of police procedure that explains exactly what kinds of searches the police 
may conduct, under what particular circumstances; it prohibits “unreasonable 
searches and seizures.” U.S. Const. amend. IV. It does not, as relevant here, 
identify particular types of discriminatory actions by state governments that it 
undertakes to forbid; it demands that those governments provide to all people 
within our borders “the equal protection of the laws.” U.S. Const. amend. XIV. 

Legislation, in contrast, can and often does set policy in minute detail. It 
does not necessarily concern itself with deep general principles. Rather, 
legislators are entitled to pick and choose which problems to address, and how 
far to go in addressing them. Within the limits of constitutional guarantees, 
Congress is given “wide latitude” to legislate, City of Boerne, 521 U.S. at 520, but 
courts must struggle to define those limits by giving coherent meaning to broad 
constitutional principles. The majestic guarantee of equal protection in the 
Fourteenth Amendment is a very different kind of pronouncement than the 
prohibition, in Title VIL, of specific kinds of discrimination, by a specified subset 
of employers, based on clearly defined categories. The language of the 
Constitution thus allows a broader scope for interpretation. 


Third, and following in part from above, the Constitution requires some 
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flexibility of interpretation, because it is intended to endure; it was deliberately 
designed to be difficult to amend.” It is difficult to amend because the framers 
believed that certain principles were foundational and, for practical purposes, all 
but eternal, and should not be subject to the political winds of the moment. A 
constitution is, to quote Chief Justice Marshall yet again,”framed for ages to 
come, and is designed to approach immortality as nearly as human institutions 
can approach it.” Cohens v. State of Virginia, 19 U.S. 264, 387 (1821). The choice of 
broad language reflects the framers’ goal: they did not choose to prohibit “cruel 
and unusual punishments,” rather than listing prohibited punishments, simply to 
save space, on the assumption that future courts could consult extra- 
constitutional sources to identify what particular penalties they had in mind; they 
did so in order to enshrine a general principle, leaving its instantiation and 
elaboration to future interpreters. 

Those enduring principles would not, could not, endure if they were 
incapable of adaptation — at times via judicial interpretation — to new social 


circumstances, as well as new understandings of old problems. That idea is not 


*° Scholars have noted that an exceedingly small fraction of the population could 
conceivably block ratification of a constitutional amendment, despite overwhelming majority 
support for such an amendment. See, e.g., Akhil Reed Amar, Philadelphia Revisited: Amending the 
Constitution Outside Article V, 55 U. Chi. L. Rev. 1043, 1060 (1988). 
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new. In 1910, the Supreme Court wrote, in the context of the Eighth Amendment, 
that “[t]ime works changes, brings into existence new conditions and purposes. 
Therefore a principle, to be vital, must be capable of wider application than the 
mischief which gave it birth. This is peculiarly true of constitutions.” Weems v. 
United States, 217 U.S. 349, 373 (1910). More recently, in Obergefell, the Court 
noted that “in interpreting the Equal Protection Clause, the Court has recognized 
that new insights and societal understandings can reveal unjustified inequality 
within our most fundamental institutions that once passed unnoticed and 
unchallenged.” 135 S. Ct. at 2603. 

Legislation, on the other hand, is not intended to last forever. It must be 
consistent with constitutional principles, and ideally it will be inspired by a 
principled concept of ordered liberty. But it nevertheless remains the domain of 
practical political compromise. Congress and the state legislatures are in frequent 
session, and are capable — notwithstanding criticisms of “gridlock” and praise of 
“checks and balances” — of acting to repeal, extend, or modify prior enactments. 
In interpreting the Constitution, courts speak to the ages; in interpreting 
legislation, federal courts speak to — and essentially for — Congress, which can 


always correct our mistakes, or revise legislation in light of changing political and 
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social realities. 

Finally, the Constitution, as noted above, is designed, with very limited 
exceptions,** to govern the government. The commands of equal protection and 
respect for liberties that can only be denied by due process of law tell us how a 
government must behave when it regulates the people who created it. 
Legislation, however, generally governs the people themselves, in their relation 
with each other. 

The question of how the government, acting at the behest of a possibly 
temporary political majority, is permitted to treat the people it governs, is a 
different question, and is answered by reference to different principles, than the 
question of what obligations should be imposed on private citizens. The former 
question must ultimately be answered by courts under the principles adopted in 
the Constitution. The latter is entrusted primarily to the legislative process. 
Courts interpreting statutes are not in the business of imposing on private actors 


new rules that have not been embodied in legislative decision. It is for that reason 


*° A significant exception is the Thirteenth Amendment, which “[b]y its own unaided 
force ... abolished slavery, and established universal freedom.” Civil Rights Cases, 109 U.S. 3, 20 
(1883); see Jones v. Alfred H. Mayer Co., 392 U.S. 409, 437-44 (1968) (explaining that the 
Amendment reaches, and authorizes Congress to reach in implementing legislation, private 
conduct). 
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that segregation in public facilities was struck down by constitutional command, 
long before segregation of private facilities was prohibited by federal legislation 
adopted by Congress. Whether or not the Fifth and Fourteenth Amendments 
have something to say about whether the state and federal governments may 
discriminate in employment against gay Americans — a question that is not 
before us, and about which I express no view — it is the prerogative of Congress 
or a state legislature to decide whether private employers may do so. 

In its amicus submission, the EEOC quite reasonably asks whether it is just 
that a gay employee can be married on Sunday, and fired on Monday — 
discriminated against at his or her job for exercising a right that is protected by 
the Constitution. Brief of the Equal Employment Opportunity Commission as 
Amicus Curiae 22.” I would answer that it is not just. But at the same time, I 
recognize that the law does not prohibit every injustice. The Constitution protects 
the liberty of gay people to marry against deprivation by their government, but it 
does not promise freedom from discrimination by their fellow citizens. That is 
hardly a novel proposition: absent Title VII, the same injustice could have been 


inflicted on the Lovings themselves. The Constitution protected them against 


*7 The majority notes the same “paradox.” Maj. Op. at 66-67 n.33. 
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governmental discrimination, but (except for specific vestiges of slavery prohibited 
by the Thirteenth Amendment) only an act of Congress can prohibit one 
individual from discriminating against another in housing, public 
accommodations, and employment. It is well to remember that whether to 
prohibit race and sex discrimination was a controversial political question in 
1964. Imposing an obligation on private employers to treat women and 
minorities fairly required political organizing and a political fight. 

At the end of the day, to paraphrase Chief Justice Marshall, in interpreting 
statutes we must never forget that it is not a Constitution we are expounding. Cf. 
M’Culloch v. Maryland, 17 U.S. 316, 407 (1819). When interpreting an act of 
Congress, we need to respect the choices made by Congress about which social 
problems to address, and how to address them. In 1964, Congress — belatedly — 
prohibited employment discrimination based on race, sex, religion, ethnicity, and 
national origin. Many states have similarly recognized the injustice of 
discrimination on the basis of sexual orientation. In doing so, they have called 
such discrimination by its right name, and taken a firm and explicit stand against 
it. [hope that one day soon Congress will join them, and adopt that principle on 


a national basis. But it has not done so yet. 
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For these reasons, I respectfully, and regretfully, dissent.°® 


*8 For the record, I note that I fully agree with the majority’s discussion of our 
jurisdiction, Maj. Op. at 14-17. 
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DEBRA ANN LIVINGSTON, Circuit Judge, dissenting: 

I dissent for substantially the reasons set forth in Sections I, II, and III of Judge 
Lynch’s opinion, and I join in those sections. I share in the commitment that all 
individuals in the workplace be treated fairly, and that individuals not be subject to 
workplace discrimination on the basis of their sexual orientation, just as on the basis 
of their “race, color, religion, sex, [and] national origin.” I cannot conclude, 
however, as the majority does, that sexual orientation discrimination is a “subset” 
of sex discrimination, Maj. Op. at 20-21, 24 n.10, 37, 38, et passim, and is therefore 
included among the prohibited grounds of workplace discrimination listed in Title 
VIL." 

The majority’s efforts founder on the simple question of how a reasonable 
reader, competent in the language and its use, would have understood Title VII's 
text when it was written — on the question of its public meaning at the time of 
enactment. The majority acknowledges the argument “that it is not “even remotely 
plausible that in 1964, when Title VII was adopted, a reasonable person competent 


in the English language would have understood that a law banning employment 


"In relevant part, Title VII renders it an unlawful employment practice “to discriminate 
against any individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual’s race, color, religion, sex, or national origin.” 42 U.S.C. 
§ 2000e-2(a)(1). 


discrimination ‘because of sex’ also banned discrimination because of sexual 
orientation.”” Id. at 24 (citation omitted). It does not contest the point, however, but 
seeks merely to justify its departure from ordinary, contemporary meaning by 
claiming that “[e]ven if that [is] so,” its approach no more departs from the ordinary 
meaning of words in their contemporary context than supposedly occurred when 
sexual harassment and hostile work environment claims were first recognized by 
courts. Id. at 24-25. But as Judge Lynch has cogently explained, that is simply not 
the case. Dissenting Op. at 19-26. The majority does not discover a “plain” yet 
hidden meaning in Title VIL, sufficiently obscure as to wholly elude every appellate 
court, including this one, until the Seventh Circuit’s decision in Hively v. Ivy Tech 
Cmty. Coll. of Ind., 853 F.3d 339 (7th Cir. 2017) (en banc), last year. Instead, it sub 
silentio abandons our usual approach to statutory interpretation. See, e.g., Sandifer 
v. U.S. Steel Corp., -U.S.-, 1345. Ct. 870, 876 (2014) (noting the “fundamental canon 
of statutory construction’ that, ‘unless otherwise defined, words will be interpreted 


yy 


as taking their ordinary, contemporary, common meaning” (quoting Perrin v. United 
States, 444 U.S. 37, 42 (1979))); Bilski v. Kappos, 561 U.S. 593, 603 (2010) (quoting Perrin 


and applying the same canon of statutory interpretation); Diamond v. Diehr, 450 U.S. 


175, 182 (1981) (same). 


Because Sections I, II, and II] of Judge Lynch’s dissent are sufficient to answer 
the statutory question that this case presents, I do not go further to address the 
subject of constitutional interpretation, and do not join in Section IV. I agree with 
Judge Lynch, however, that constitutional and statutory interpretation should not 
be confused: that while courts sometimes may be called upon to play a special role 
in defending constitutional liberties against encroachment by government, in 
statutory interpretation, courts “are not in the business of imposing on private actors 
new rules that have not been embodied in legislative decision.” Dissenting Op. at 
65. To do so chips away at the democratic and rule-of-law principles on which our 
system of governance is founded — the very principles we rely on to secure the 
legitimacy and the efficacy of our laws, including antidiscrimination legislation. 

The Supreme Court said unanimously, just last Term, that the proper role of 
the judiciary in statutory interpretation is “to apply, not amend, the work of the 
People’s representatives,” even when reasonable people might believe that 


“Congress should reenter the field and alter the judgments it made in the past.” 


* Notably, all three states in this Circuit have prohibited workplace discrimination on the 
basis of sexual orientation, as have nineteen other states and the District of Columbia, all through 
legislation, and not judicial reinterpretation of existing prohibitions on sex discrimination. Under 
New York law, Zarda was thus able to present his claim that he was subject to workplace 
discrimination on the basis of his sexual orientation to a jury. The jury decided in favor of his 
former employer, Altitude Express. 


Henson v. Santander Consumer USA Inc.,— U.S. -, 137 S. Ct. 1718, 1725-26 (2017). “[I]t 
is for Congress, not the courts, to write the law,” Stanard v. Olesen, 74S. Ct. 768, 771 
(1954), and where “Congress’ . . . decisions are mistaken as a matter of policy, it is 
for Congress to change them. We should not legislate for them[,]” Herb’s Welding, 
Inc. v. Gray, 470 U.S. 414, 427 (1985) (citing Victory Carriers, Inc v. Law, 404 U.S. 202, 
216 (1971)). 

This hornbook separation-of-powers principle and the reasons behind it need 
not be elaborated here, for both should be well known to every law student. See The 
Federalist No. 47, at 251-52 (James Madison) (Carey & McClellan eds., 2001) (quoting 
Montesquieu to the effect that “were the power of judging joined with the 
legislative, the life and liberty of the subject would be exposed to arbitrary control, 
for the judge would then be the legislator”); see also ILN.S. v. Chadha, 462 U.S. 919, 951 
(1983) (noting that “hydraulic pressure inherent within each of the separate 
Branches to exceed the outer limits of its power, even to accomplish desirable 
objectives, must be resisted”). Together, they explain why judges interpreting 
statutes do their best to discern the ordinary, contemporary, common meaning of 
the statute’s language. This is the law that was enacted through the democratic 


process, and the law we are to apply. 


This approach does not always yield results that satisfy the judge charged 
with the task of statutory interpretation. It has not done so today. But I cannot 
faithfully join in the majority’s opinion. I agree with Judge Lynch that when Title 
VII was written and, indeed, today, “bias against or disapproval of those who are 
sexually attracted to persons of their own sex” was and is viewed “as a distinct type 
of prejudice,” and not as a subcategory of “discrimination against either men or 
women on the basis of sex.” Dissenting Op. at 56. Accordingly, and agreeing with 
him that in interpreting an act of Congress, we must “respect the choices made by 
Congress about which social problems to address, and how to address them,” id. at 


66, I respectfully dissent. 


REENA RAGGI, Circuit Judge, dissenting: 

A majority of the court today extends Title VII’s prohibition of employment 
discrimination “because of .. . sex,” 42 U.S.C. § 2000e-2(a)(1), to discrimination 
based on sexual orientation. I respectfully dissent substantially for the reasons 
stated by Judge Lynch in Parts I, II, and III of his dissenting opinion and by Judge 


Livingston in her dissenting opinion. 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE ELEVENTH CIRCUIT 


No. 17-13801 


D.C. Docket No. 1:16-cv-01460-ODE 


GERALD LYNN BOSTOCK, 

Plaintiff - Appellant, 
versus 
CLAYTON COUNTY BOARD OF COMMISSIONERS, 

Defendant, 
CLAYTON COUNTY, 


Defendant - Appellee. 


Appeal from the United States District Court 
for the Northern District of Georgia 


Before ED CARNES, Chief Judge, TJIOFLAT, MARCUS, WILSON, WILLIAM 
PRYOR, MARTIN, JORDAN, ROSENBAUM, JILL PRYOR, NEWSOM, and 
BRANCH, Circuit Judges. 


BY THE COURT: 
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A member of this Court in active service having requested a poll on whether 
this case should be reheard by the Court sitting en banc, and a majority of the 
judges in active service on this Court having voted against granting a rehearing en 


banc, it is ORDERED that this case will not be reheard en banc. 
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ROSENBAUM, Circuit Judge, joined by JILL PRYOR, Circuit Judge, dissenting 
from the denial of rehearing en banc: 


The issue this case raises—whether Title VII protects gay and lesbian 
individuals from discrimination because their sexual preferences do not conform to 
their employers’ views of whom individuals of their respective genders should 
love—is indisputably en-banc-worthy. Indeed, within the last fifteen months, two 
of our sister Circuits have found the issue of such extraordinary importance that 
they have each addressed it en banc. See Zarda v. Altitude Express, Inc., 883 F.3d 
100 (2d Cir. 2018) (en banc); Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339 


(7th Cir. 2017) (en banc).' 


" And that’s really saying something: in the past five years, the Second Circuit appears to 
have decided only two cases en banc—including Zarda—of the more than 24,000 appeals it 
terminated during that same period. See Westlaw search in CTA2 database: “adv:DA(aft 2008) 
& PR,PA,JU(en/2 banc)” (last visited July 10, 2018); Administrative Office of the United States 
Courts, Federal Court Management Statistics of the Courts of Appeals, 


http://www.uscourts.gov/sites/default/files/fems_na_appprofile1231.2017.pdf; 
http://www.uscourts.gov/sites/default/files/data_tables/fcms_na_appsumary1231.2016.pdf; 


http://www.uscourts.gov/sites/default/files/data_tables/fcms_appeals_summary_ pages december 

2015.pdf;http://www.uscourts.gov/sites/default/files/statistics_import_dir/appeals-fcms- 
summary-pages-december-2014.pdf; http://www.uscourts.gov/sites/default/files/statistics_import 

dir/appeals-fcms-summary-pages-december-2013.pdf. In fact, Chief Judge Katzmann has 
characterized the Second Circuit as having a “longstanding tradition of general deference to 
panel adjudication.” Ricci v. DeStafano, 530 F.3d 88, 89 (2d Cir. 2008) (Katzmann, J., 
concurring in the denial of rehearing en banc); see also id. (“Throughout our history we have 
proceeded to a full hearing en banc only in rare and exceptional circumstances.”). Similarly, in 
the past five years, the Seventh Circuit appears to have decided only sixteen cases en banc, 
including Hiveley, of the more than 15,000 appeals that Circuit has terminated during that time. 
See Westlaw search in CTA7 database: “adv:PR,PA,JU(en /2 banc) & DA(after 2012) % (den! /1 
“en banc”)” (last visited July 10, 2018); Federal Court Management Statistics of the Courts of 
Appeals, United States Courts, supra. Yet both Circuits found the question at issue here to be of 
such significance to warrant adding the respective cases to their very exclusive lists of en banc 
cases. 
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No wonder. In 2011, about 8 million Americans identified as lesbian, gay, 
or bisexual.* See Gary J. Gates, How Many People are Lesbian, Gay, Bisexual, 


and Transgender?, The Williams Inst. 1, 3, 6 (Apr. 2011), 


https://williamsinstitute.law.ucla.edu/wp-content/uploads/Gates-How-Many- 


People-LGBT-Apr-2011.pdf (last visited July 10, 2018). Of those who so identify, 
roughly 25% report experiencing workplace discrimination because their sexual 
preferences do not match their employers’ expectations.* That’s a whole lot of 


people potentially affected by this issue.“ 


* Most statistics since that time include the number of individuals who identify as 
transgender. We have already held that Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), 
superseded in part by The Civil Rights Act of 1991, Tit. I, § 107(a), 105 Stat. 1075 (codified at 
42 U.S.C. § 2000e—2(m)), requires the conclusion that Title VII precludes discrimination against 
transgender individuals because they fail to conform to their employers’ stereotypes of how a 
member of the individual’s birth-assigned gender should act or feel. See Glenn v. Brumby, 663 
F.3d 1312 (11th Cir. 2011). 


° See, e.g., 2017 Workplace Equality Fact Sheet, Out & Equal Workplace Advocates, 
http://outandequal.org/2017-workplace-equality-fact-sheet/ (last visited July 10, 2018) (“One in 
four LGBT employees report experiencing employment discrimination in the last five years.”); 
LGBT People in Georgia, The Williams Inst., https://williamsinstitute.law.ucla.edu/wp- 
content/uploads/Georgia-fact-sheet.pdf (last visited July 10, 2018) (finding 25% of LGBT 
Georgians reported workplace discrimination). I have been unable to find current statistics 
providing the percentage of only lesbian, gay, and bisexual individuals (without the inclusion of 
transgender individuals) who report discrimination in the workplace. Nevertheless, according to 
Professor Gary Gates’s report for the Williams Institute, see supra at 1, “[a]n estimated 3.5% of 
adults in the United States identify as lesbian, gay, or bisexual and an estimated 0.3% of adults 
are transgender.” 


* Studies show that this discrimination takes a myriad of forms: LGBT individuals are 
not interviewed and hired at the same rate as their heterosexual peers, and they face pay and 
promotional disparities. See Brad Spears, Christy Mallory, Documented Evidence of 
Employment Discrimination & Its Effects on LGBT People, The Williams Inst., 14 (July 2011), 
https://williamsinstitute.law.ucla.edu/wp-content/uploads/Sears-Mallory-Discrimination-July- 
20111.pdf (last visited July 10, 2018). Studies also show that employment discrimination against 
LGBT individuals correlates with effects beyond the employment sphere. For example, LGBT 
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Yet rather than address this objectively en-banc-worthy issue, we instead 
cling to a 39-year-old precedent, Blum v. Gulf Oil Corp., 597 F.2d 936, 938 (Sth 
Cir. 1979), that was decided ten years before Price Waterhouse v. Hopkins, 490 
U.S. 228 (1989), the Supreme Court precedent that governs the issue and requires 
us to reach the opposite conclusion of Blum. Worse still, Blum’s “analysis” of the 
issue is as conclusory as it gets, consisting of a single sentence that, as relevant to 
Title VII, states in its entirety, “Discharge for homosexuality is not prohibited by 
Title VII.” Blum, 597 F.2d at 938.° And if that’s not bad enough, to support this 
proposition, Blum relies solely on Smith v. Liberty Mutual Insurance Co., 569 F.2d 
325 (Sth Cir. 1978)—a case that itself has been necessarily abrogated not only by 
Price Waterhouse but also by our own precedent in the form of Glenn v. Brumby, 


663 F.3d 1312 (11th Cir. 2011).° I cannot explain why a majority of our Court is 


employees who experienced employment discrimination reported higher levels of psychological 
distress and health-related problems. See Craig R. Waldo, Working in a Majority Context: A 
Structural Model of Heterosexism as Minority Stress in the Workplace, 46 J. of Counseling 
Psych. 218, 224-28 (1999). 


° For comparison’s sake, this issue spawned 163 pages of analysis from the Second 
Circuit in Zarda and 69 pages of analysis from the Seventh Circuit in Hively. 


° Smith concluded that Title VII does not prohibit discrimination against male employees 
who present as “effeminate.” Smith v. Liberty Mut. Ins., 569 F.2d 325, 328 (5th Cir. 1978). In 
Price Waterhouse, however, the Supreme Court concluded that Title VII did protect from 
discrimination a woman who acted “macho,” 490 U.S. at 235—the same genre of problem that 
arose in Smith. And in Glenn, we found that Price Waterhouse requires the understanding that 
Title VII protects “[a]ll persons . . . from discrimination on the basis of gender stereotype.” Id. at 
1318. 
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content to rely on the precedential equivalent of an Edsel with a missing engine, 
when it comes to an issue that affects so many people.’ 

I have previously explained why Price Waterhouse abrogates Blum and 
requires the conclusion that Title VII prohibits discrimination against gay and 
lesbian individuals because their sexual preferences do not conform to their 
employers’ views of whom individuals of their respective genders should love. 
See Evans v. Ga. Reg’! Hosp., 850 F.3d 1248, 1261-73 (11th Cir.) (Rosenbaum, J., 
dissenting), cert. denied, 138 S. Ct. 557 (2017). Both the Second and Seventh 
Circuits have likewise concluded that their respective pre-Price Waterhouse 
precedents reaching the same conclusion as Blum cannot stand. See Zarda, 883 
F.3d at 113 (observing that attempts to distinguish Price Waterhouse amount to 
“semantic sleight[s] of hand... not a defense . . . a distraction”); Hively, 853 F.3d 
at 350-51 (“It would require considerable calisthenics to remove ‘sex’ from ‘sexual 
orientation’ . . . . The logic of the Supreme Court’s decisions, as well as the 


common-sense reality that it is actually impossible to discriminate on the basis of 


’ The pernicious effects of this discrimination are not just limited to those on people, they 
also drag down the economy by, among other things, reducing worker productivity and 
increasing turnover. See M.V. Lee Badgett, The Economic Case for Supporting LGBT Rights, 
The Atlantic, Nov. 29, 2014, https://www.theatlantic.com/business/archive/2014/11/the- 
economic-case-for-supporting-lgbt-rights/383131/ (last visited July 10, 2018) (comparing the 
impact of employment discrimination against LGBT individuals on countries’ gross domestic 
products); M.V. Lee Badgett et al., The Business Impact of LGBT-Supportive Workplace 
Policies, The Williams Inst. (May 2013), _ http://williamsinstitute.law.ucla.edu/wp- 
content/uploads/Business-Impact-LGBT-Policies-Full-Report-May-2013.pdf (last visited July 
10, 2018). 
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sexual orientation without discriminating on the basis of sex, persuade us that the 
time has come to overrule our previous cases that have endeavored to find and 
observe that line.”). I continue to firmly believe that Title VII prohibits 
discrimination against gay and lesbian individuals because they fail to conform to 
their employers’ views when it comes to whom they should love. 

But I dissent today for an even more basic reason: regardless of whatever a 
majority of this Court’s views may turn out to be on the substantive issue that 
Bostock raises, we have an obligation to, as a Court, at least subject the issue to the 


“crucial” “crucible of adversarial testing,”® and after that trial “yield[s] insights or 


99 


reveal[s] pitfalls we cannot muster guided only by our own lights,”” to give a 


aa | am, of course, aware that petitions for certiorari in Bostock and Zarda are currently 


pending before the Supreme Court. But as of the date we as a Circuit voted against granting en 
banc rehearing in this case and I distributed this dissent to my colleagues—July 10, 2018— 
nearly three months remain before the Supreme Court is even again in session. And who knows 
whether the Court will grant either petition? See Supreme Court, The Justice’s Caseload, 
https://www.supremecourt.gov/about/justicecaseload.aspx (last visited July 10, 2018) (stating 
that the Supreme Court usually grants review in only 80 cases of the 8,000 certiorari petitions 
filed each year). We have been unhindered by similar impediments in the past. See, e.g., In re 
Anthony Johnson, 815 F.3d 733 (11th Cir. 2016) (vacating panel order and ordering en banc 
rehearing where panel had held in abeyance petitioner’s application to file second or successive § 
2255 motion pending the Supreme Court’s impending determination in Welch v. United States, 
136 S. Ct. 790 (2016), of whether the new rule announced by the Supreme Court in Johnson v. 
United States, 135 S. Ct. 2551 (2015), was retroactively applicable). Even if the Supreme Court 
grants one or both of these petitions eventually, we could simply hold our en banc proceedings in 
Bostock in abeyance pending the Supreme Court’s resolution of the issue. 


° Sessions v. Dimaya, 138 S. Ct. 1204, 1232 (Gorsuch, J., concurring in part and 
concurring in the judgment) (citation and internal quotation marks omitted). 


7. 
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reasoned and principled explanation for our position on this issue—something we 
have never done.’° 

Particularly considering the amount of the public affected by this issue, the 
legitimacy of the law demands we explain ourselves. See Harvie Wilkinson III, 
The Role of Reason in the Rule of Law, 56 U. Chi. L. Rev. 779, 798 (1989) 
(“Reason . . . defines the federal judicial system. Nothing in the Constitution 
requires the written justification of judicial decisions, but a judiciary accountable 
to reason cannot resort to arbitrary acts. It requires candor from judges in 
addressing the strongest arguments against their own views.”); Conn. Bd. of 
Pardons v. Dumschat, 452 U.S. 458, 472 (1981) (Stevens, J., dissenting) 
(“[Common law judges’] explanations of why they decided cases as they did 
provided guideposts for future decisions . . . . Many of us believe that those 
statements of reasons provided a better guarantee of justice than... a code written 
in sufficient detail to be fit for Napoleon.”); Herbert Wechsler, Toward Neutral 
Principles of Constitutional Law, 73 Harv. L. Rev. 1, 19-20 (1959) (“The virtue or 
demerit of a judgment turns, therefore, entirely on the reasons that support it.”); 1 


Blackstone, Commentaries 71 (1803) (observing that written court decisions have 


'© Tn Evans, 850 F.3d 1248, the panel majority declined to address (or even consider) the 
substantive Title VII issue and instead dispensed with the case by relying solely on Blum and the 
prior-precedent rule. And Bostock simply invoked Evans and Blum. Bostock v. Clayton Cty. Bd. 
of Commissioners, 723 F. App’x 964, 964-65 (11th Cir. 2018). 
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long been “held in the highest regard” because the public can examine and 
understand “the reasons the court gave for [its] judgment.”). 

Despite never offering a reasoned explanation tested by the adversarial 
process, a majority of this Court apparently believes that Blum somehow 
prophesized the correct post-Price Waterhouse legal conclusion in its one-sentence 
“analysis” that relies solely on authority itself abrogated by Price Waterhouse. If 
the majority truly believes that, it should grant en banc rehearing and perform the 
“considerable calisthenics” to explain why gender nonconformity claims are 
cognizable except for when a person fails to conform to the “ultimate” gender 
stereotype by being attracted to the “wrong” gender. Hively, 853 F.3d at 346, 350. 
And if it doesn’t or if it believes—as I and others do—that these “calisthenics” are 
simply “impossible,” Hively, 853 F.3d at 350-51, it should not sit idly by and leave 


victims of discrimination remediless by allowing Blum to continue to stand. 


(Slip Opinion) OCTOBER TERM, 2019 1 


Syllabus 


NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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BOSTOCK v. CLAYTON COUNTY, GEORGIA 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT 


No. 17-1618. Argued October 8, 2019—Decided June 15, 2020* 


In each of these cases, an employer allegedly fired a long-time employee 
simply for being homosexual or transgender. Clayton County, Geor- 
gia, fired Gerald Bostock for conduct “unbecoming” a county employee 
shortly after he began participating in a gay recreational softball 
league. Altitude Express fired Donald Zarda days after he mentioned 
being gay. And R. G. & G. R. Harris Funeral Homes fired Aimee Ste- 
phens, who presented as a male when she was hired, after she in- 
formed her employer that she planned to “live and work full-time as a 
woman.” Each employee sued, alleging sex discrimination under Title 
VII of the Civil Rights Act of 1964. The Eleventh Circuit held that 
Title VII does not prohibit employers from firing employees for being 
gay and so Mr. Bostock’s suit could be dismissed as a matter of law. 
The Second and Sixth Circuits, however, allowed the claims of Mr. 
Zarda and Ms. Stephens, respectively, to proceed. 


Held: An employer who fires an individual merely for being gay or 
transgender violates Title VII. Pp. 4-33. 

(a) Title VII makes it “unlawful . . . for an employer to fail or refuse 
to hire or to discharge any individual, or otherwise to discriminate 
against any individual . .. because of such individual’s race, color, re- 
ligion, sex, or national origin.” 42 U.S.C. §2000e—2(a)(1). The 
straightforward application of Title VII’s terms interpreted in accord 


*Together with No. 17-1623, Altitude Express, Inc., et al. v. Zarda 
et al., as Co-Independent Executors of the Estate of Zarda, on certiorari 
to the United States Court of Appeals for the Second Circuit, and No. 18— 
107, R. G. & G. R. Harris Funeral Homes, Inc. v. Equal Employment Op- 
portunity Commission et al., on certiorari to the United States Court of 
Appeals for the Sixth Circuit. 
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with their ordinary public meaning at the time of their enactment re- 
solves these cases. Pp. 4-12. 

(1) The parties concede that the term “sex” in 1964 referred to the 
biological distinctions between male and female. And “the ordinary 
meaning of ‘because of is ‘by reason of or ‘on account of,” University 
of Tex. Southwestern Medical Center v. Nassar, 570 U.S. 338, 350. 
That term incorporates the but-for causation standard, id., at 346, 360, 
which, for Title VII, means that a defendant cannot avoid liability just 
by citing some other factor that contributed to its challenged employ- 
ment action. The term “discriminate” meant “[t]o make a difference in 
treatment or favor (of one as compared with others).” Webster’s New 
International Dictionary 745. In so-called “disparate treatment” 
cases, this Court has held that the difference in treatment based on 
sex must be intentional. See, e.g., Watson v. Fort Worth Bank & Trust, 
487 U.S. 977, 986. And the statute’s repeated use of the term “indi- 
vidual” means that the focus is on “[a] particular being as distin- 
guished from a class.” Webster’s New International Dictionary, at 
1267. Pp. 4-9. 

(2) These terms generate the following rule: An employer violates 
Title VII when it intentionally fires an individual employee based in 
part on sex. It makes no difference if other factors besides the plain- 
tiffs sex contributed to the decision or that the employer treated 
women as a group the same when compared to men as a group. A 
statutory violation occurs if an employer intentionally relies in part on 
an individual employee’s sex when deciding to discharge the employee. 
Because discrimination on the basis of homosexuality or transgender 
status requires an employer to intentionally treat individual employ- 
ees differently because of their sex, an employer who intentionally pe- 
nalizes an employee for being homosexual or transgender also violates 
Title VII. There is no escaping the role intent plays: Just as sex is 
necessarily a but-for cause when an employer discriminates against 
homosexual or transgender employees, an employer who discriminates 
on these grounds inescapably intends to rely on sex in its decisionmak- 
ing. Pp. 9-12. 

(b) Three leading precedents confirm what the statute’s plain terms 
suggest. In Phillips v. Martin Marietta Corp., 400 U.S. 542, a com- 
pany was held to have violated Title VII by refusing to hire women 
with young children, despite the fact that the discrimination also de- 
pended on being a parent of young children and the fact that the com- 
pany favored hiring women over men. In Los Angeles Dept. of Water 
and Power v. Manhart, 435 U. S. 702, an employer’s policy of requiring 
women to make larger pension fund contributions than men because 
women tend to live longer was held to violate Title VII, notwithstand- 
ing the policy's evenhandedness between men and women as groups. 


Cite as: 590 U.S. (2020) 3 
Syllabus 


And in Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, a 
male plaintiff alleged a triable Title VII claim for sexual harassment 
by co-workers who were members of the same sex. 

The lessons these cases hold are instructive here. First, it is irrele- 
vant what an employer might call its discriminatory practice, how oth- 
ers might label it, or what else might motivate it. In Manhart, the 
employer might have called its rule a “life expectancy” adjustment, and 
in Phillips, the employer could have accurately spoken of its policy as 
one based on “motherhood.” But such labels and additional intentions 
or motivations did not make a difference there, and they cannot make 
a difference here. When an employer fires an employee for being ho- 
mosexual or transgender, it necessarily intentionally discriminates 
against that individual in part because of sex. Second, the plaintiffs 
sex need not be the sole or primary cause of the employer’s adverse 
action. In Phillips, Manhart, and Oncale, the employer easily could 
have pointed to some other, nonprotected trait and insisted it was the 
more important factor in the adverse employment outcome. Here, too, 
it is of no significance if another factor, such as the plaintiffs attrac- 
tion to the same sex or presentation as a different sex from the one 
assigned at birth, might also be at work, or even play a more important 
role in the employer’s decision. Finally, an employer cannot escape 
liability by demonstrating that it treats males and females comparably 
as groups. Manhart is instructive here. An employer who intention- 
ally fires an individual homosexual or transgender employee in part 
because of that individual’s sex violates the law even if the employer 
is willing to subject all male and female homosexual or transgender 
employees to the same rule. Pp. 12-15. 

(c) The employers do not dispute that they fired their employees for 
being homosexual or transgender. Rather, they contend that even in- 
tentional discrimination against employees based on their homosexual 
or transgender status is not a basis for Title VII liability. But their 
statutory text arguments have already been rejected by this Court’s 
precedents. And none of their other contentions about what they think 
the law was meant to do, or should do, allow for ignoring the law as it 
is. Pp. 15-33. 

(1) The employers assert that it should make a difference that 
plaintiffs would likely respond in conversation that they were fired for 
being gay or transgender and not because of sex. But conversational 
conventions do not control Title VII’s legal analysis, which asks simply 
whether sex is a but-for cause. Nor is it a defense to insist that inten- 
tional discrimination based on homosexuality or transgender status is 
not intentional discrimination based on sex. An employer who discrim- 
inates against homosexual or transgender employees necessarily and 
intentionally applies sex-based rules. Nor does it make a difference 
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that an employer could refuse to hire a gay or transgender individual 
without learning that person’s sex. By intentionally setting out a rule 
that makes hiring turn on sex, the employer violates the law, whatever 
he might know or not know about individual applicants. The employ- 
ers also stress that homosexuality and transgender status are distinct 
concepts from sex, and that if Congress wanted to address these mat- 
ters in Title VII, it would have referenced them specifically. But when 
Congress chooses not to include any exceptions to a broad rule, this 
Court applies the broad rule. Finally, the employers suggest that be- 
cause the policies at issue have the same adverse consequences for 
men and women, a stricter causation test should apply. That argu- 
ment unavoidably comes down to a suggestion that sex must be the 
sole or primary cause of an adverse employment action under Title VII, 
a suggestion at odds with the statute. Pp. 16-23. 

(2) The employers contend that few in 1964 would have expected 
Title VII to apply to discrimination against homosexual and 
transgender persons. But legislative history has no bearing here, 
where no ambiguity exists about how Title VII’s terms apply to the 
facts. See Milner v. Department of Navy, 562 U.S. 562, 574. While it 
is possible that a statutory term that means one thing today or in one 
context might have meant something else at the time of its adoption 
or might mean something different in another context, the employers 
do not seek to use historical sources to illustrate that the meaning of 
any of Title VII’s language has changed since 1964 or that the statute’s 
terms ordinarily carried some missed message. Instead, they seem to 
say when a new application is both unexpected and important, even if 
it is clearly commanded by existing law, the Court should merely point 
out the question, refer the subject back to Congress, and decline to en- 
force the law’s plain terms in the meantime. This Court has long re- 
jected that sort of reasoning. And the employers’ new framing may 
only add new problems and leave the Court with more than a little law 
to overturn. Finally, the employers turn to naked policy appeals, sug- 
gesting that the Court proceed without the law’s guidance to do what 
it thinks best. That is an invitation that no court should ever take up. 
Pp. 23-33. 


No. 17-1618, 723 Fed. Appx. 964, reversed and remanded; No. 17-1623, 


883 F. 3d 100, and No. 18-107, 884 F. 3d 560, affirmed. 


GORSUCH, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. ALITO, 


J., filed a dissenting opinion, in which THOMAS, J., joined. KAVANAUGH, 


J., filed a dissenting opinion. 
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Sometimes small gestures can have unexpected conse- 
quences. Major initiatives practically guarantee them. In 
our time, few pieces of federal legislation rank in signifi- 
cance with the Civil Rights Act of 1964. There, in Title VII, 
Congress outlawed discrimination in the workplace on the 
basis of race, color, religion, sex, or national origin. Today, 
we must decide whether an employer can fire someone 
simply for being homosexual or transgender. The answer 
is clear. An employer who fires an individual for being ho- 
mosexual or transgender fires that person for traits or ac- 
tions it would not have questioned in members of a different 
sex. Sex plays a necessary and undisguisable role in the 
decision, exactly what Title VII forbids. 

Those who adopted the Civil Rights Act might not have 
anticipated their work would lead to this particular result. 
Likely, they weren’t thinking about many of the Act’s con- 
sequences that have become apparent over the years, in- 
cluding its prohibition against discrimination on the basis 
of motherhood or its ban on the sexual harassment of male 
employees. But the limits of the drafters’ imagination sup- 
ply no reason to ignore the law’s demands. When the ex- 
press terms of a statute give us one answer and extratex- 
tual considerations suggest another, it’s no contest. Only 
the written word is the law, and all persons are entitled to 
its benefit. 


I 


Few facts are needed to appreciate the legal question we 
face. Each of the three cases before us started the same 
way: An employer fired a long-time employee shortly after 
the employee revealed that he or she is homosexual or 
transgender—and allegedly for no reason other than the 
employee’s homosexuality or transgender status. 

Gerald Bostock worked for Clayton County, Georgia, as a 
child welfare advocate. Under his leadership, the county 
won national awards for its work. After a decade with the 
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county, Mr. Bostock began participating in a gay recrea- 
tional softball league. Not long after that, influential mem- 
bers of the community allegedly made disparaging com- 
ments about Mr. Bostock’s sexual orientation and 
participation in the league. Soon, he was fired for conduct 
“unbecoming” a county employee. 

Donald Zarda worked as a skydiving instructor at Alti- 
tude Express in New York. After several seasons with the 
company, Mr. Zarda mentioned that he was gay and, days 
later, was fired. 

Aimee Stephens worked at R. G. & G. R. Harris Funeral 
Homes in Garden City, Michigan. When she got the job, 
Ms. Stephens presented as a male. But two years into her 
service with the company, she began treatment for despair 
and loneliness. Ultimately, clinicians diagnosed her with 
gender dysphoria and recommended that she begin living 
as a woman. In her sixth year with the company, Ms. Ste- 
phens wrote a letter to her employer explaining that she 
planned to “live and work full-time as a woman” after she 
returned from an upcoming vacation. The funeral home 
fired her before she left, telling her “this is not going to work 
out.” 

While these cases began the same way, they ended differ- 
ently. Each employee brought suit under Title VII alleging 
unlawful discrimination on the basis of sex. 78 Stat. 255, 
42 U.S. C. §2000e—2(a)(1). In Mr. Bostock’s case, the Elev- 
enth Circuit held that the law does not prohibit employers 
from firing employees for being gay and so his suit could be 
dismissed as a matter of law. 723 Fed. Appx. 964 (2018). 
Meanwhile, in Mr. Zarda’s case, the Second Circuit con- 
cluded that sexual orientation discrimination does violate 
Title VII and allowed his case to proceed. 883 F. 38d 100 
(2018). Ms. Stephens’s case has a more complex procedural 
history, but in the end the Sixth Circuit reached a decision 
along the same lines as the Second Circuit’s, holding that 
Title VII bars employers from firing employees because of 
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their transgender status. 884 F. 3d 560 (2018). During the 
course of the proceedings in these long-running disputes, 
both Mr. Zarda and Ms. Stephens have passed away. But 
their estates continue to press their causes for the benefit 
of their heirs. And we granted certiorari in these matters 
to resolve at last the disagreement among the courts of ap- 
peals over the scope of Title VII’s protections for homosex- 
ual and transgender persons. 587 U.S.___ (2019). 


II 


This Court normally interprets a statute in accord with 
the ordinary public meaning of its terms at the time of its 
enactment. After all, only the words on the page constitute 
the law adopted by Congress and approved by the Presi- 
dent. If judges could add to, remodel, update, or detract 
from old statutory terms inspired only by extratextual 
sources and our own imaginations, we would risk amending 
statutes outside the legislative process reserved for the peo- 
ple’s representatives. And we would deny the people the 
right to continue relying on the original meaning of the law 
they have counted on to settle their rights and obligations. 
See New Prime Inc. v. Oliveira, 586 U.S. __, _ -— 
(2019) (slip op., at 6-7). 

With this in mind, our task is clear. We must determine 
the ordinary public meaning of Title VII’s command that it 
is “unlawful ... for an employer to fail or refuse to hire or 
to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of 
such individual’s race, color, religion, sex, or national 
origin.” §2000e—2(a)(1). To do so, we orient ourselves to the 
time of the statute’s adoption, here 1964, and begin by ex- 
amining the key statutory terms in turn before assessing 
their impact on the cases at hand and then confirming our 
work against this Court’s precedents. 
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A 


The only statutorily protected characteristic at issue in 
today’s cases is “sex”—and that is also the primary term in 
Title VII whose meaning the parties dispute. Appealing to 
roughly contemporaneous dictionaries, the employers say 
that, as used here, the term “sex” in 1964 referred to “status 
as either male or female [as] determined by reproductive 
biology.” The employees counter by submitting that, even 
in 1964, the term bore a broader scope, capturing more than 
anatomy and reaching at least some norms concerning gen- 
der identity and sexual orientation. But because nothing in 
our approach to these cases turns on the outcome of the par- 
ties’ debate, and because the employees concede the point 
for argument’s sake, we proceed on the assumption that 
“sex” signified what the employers suggest, referring only 
to biological distinctions between male and female. 

Still, that’s just a starting point. The question isn’t just 
what “sex” meant, but what Title VII says about it. Most 
notably, the statute prohibits employers from taking cer- 
tain actions “because of” sex. And, as this Court has previ- 
ously explained, “the ordinary meaning of ‘because of’ is ‘by 
reason of’ or ‘on account of.’” University of Tex. Southwest- 
ern Medical Center v. Nassar, 570 U. S. 338, 350 (2018) (cit- 
ing Gross v. FBL Financial Services, Inc., 557 U. 8. 167, 176 
(2009); quotation altered). In the language of law, this 
means that Title VII’s “because of” test incorporates the 
“‘simple’” and “traditional” standard of but-for causation. 
Nassar, 570 U.S., at 346, 360. That form of causation is 
established whenever a particular outcome would not have 
happened “but for” the purported cause. See Gross, 557 
U.S., at 176. In other words, a but-for test directs us to 
change one thing at a time and see if the outcome changes. 
If it does, we have found a but-for cause. 

This can be a sweeping standard. Often, events have 
multiple but-for causes. So, for example, if a car accident 
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occurred both because the defendant ran a red light and be- 
cause the plaintiff failed to signal his turn at the intersec- 
tion, we might call each a but-for cause of the collision. Cf. 
Burrage v. United States, 571 U.S. 204, 211-212 (2014). 
When it comes to Title VII, the adoption of the traditional 
but-for causation standard means a defendant cannot avoid 
hability just by citing some other factor that contributed to 
its challenged employment decision. So long as the plain- 
tiff’s sex was one but-for cause of that decision, that is 
enough to trigger the law. See ibid.; Nassar, 570 U.S., at 
350. 

No doubt, Congress could have taken a more parsimoni- 
ous approach. As it has in other statutes, it could have 
added “solely” to indicate that actions taken “because of” 
the confluence of multiple factors do not violate the law. Cf. 
11 U.S. C. §525; 16 U.S. C. §511. Or it could have written 
“primarily because of” to indicate that the prohibited factor 
had to be the main cause of the defendant’s challenged em- 
ployment decision. Cf. 22 U.S. C. §2688. But none of this 
is the law we have. If anything, Congress has moved in the 
opposite direction, supplementing Title VII in 1991 to allow 
a plaintiff to prevail merely by showing that a protected 
trait like sex was a “motivating factor” in a defendant’s 
challenged employment practice. Civil Rights Act of 1991, 
§107, 105 Stat. 1075, codified at 42 U.S. C. §2000e—2(m). 
Under this more forgiving standard, liability can sometimes 
follow even if sex wasn’t a but-for cause of the employer’s 
challenged decision. Still, because nothing in our analysis 
depends on the motivating factor test, we focus on the more 
traditional but-for causation standard that continues to af- 
ford a viable, if no longer exclusive, path to relief under Ti- 
tle VII. §2000e—2(a)(1). 

As sweeping as even the but-for causation standard can 
be, Title VII does not concern itself with everything that 
happens “because of” sex. The statute imposes liability on 
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employers only when they “fail or refuse to hire,” “dis- 
charge,” “or otherwise ... discriminate against” someone 
because of a statutorily protected characteristic like sex. 
Ibid. The employers acknowledge that they discharged the 
plaintiffs in today’s cases, but assert that the statute’s list 
of verbs is qualified by the last item on it: “otherwise... 
discriminate against.” By virtue of the word otherwise, the 
employers suggest, Title VII concerns itself not with every 
discharge, only with those discharges that involve discrim- 
ination. 

Accepting this point, too, for argument’s sake, the ques- 
tion becomes: What did “discriminate” mean in 1964? As 
it turns out, it meant then roughly what it means today: 
“To make a difference in treatment or favor (of one as com- 
pared with others).” Webster’s New International Diction- 
ary 745 (2d ed. 1954). To “discriminate against” a person, 
then, would seem to mean treating that individual worse 
than others who are similarly situated. See Burlington N. 
& S.F. R. Co. v. White, 548 U. S. 53, 59 (2006). In so-called 
“disparate treatment” cases like today’s, this Court has also 
held that the difference in treatment based on sex must be 
intentional. See, e.g., Watson v. Fort Worth Bank & Trust, 
487 U.S. 977, 986 (1988). So, taken together, an employer 
who intentionally treats a person worse because of sex— 
such as by firing the person for actions or attributes it 
would tolerate in an individual of another sex—discrimi- 
nates against that person in violation of Title VII. 

At first glance, another interpretation might seem possi- 
ble. Discrimination sometimes involves “the act, practice, 
or an instance of discriminating categorically rather than 
individually.” Webster's New Collegiate Dictionary 326 
(1975); see also post, at 27-28, n. 22 (ALITO, J., dissenting). 
On that understanding, the statute would require us to con- 
sider the employer’s treatment of groups rather than indi- 
viduals, to see how a policy affects one sex as a whole versus 
the other as a whole. That idea holds some intuitive appeal 
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too. Maybe the law concerns itself simply with ensuring 
that employers don’t treat women generally less favorably 
than they do men. So how can we tell which sense, individ- 
ual or group, “discriminate” carries in Title VII? 

The statute answers that question directly. It tells us 
three times—including immediately after the words “dis- 
criminate against”—that our focus should be on individu- 
als, not groups: Employers may not “fail or refuse to hire 
or... discharge any individual, or otherwise ... discrimi- 
nate against any individual with respect to his compensa- 
tion, terms, conditions, or privileges of employment, be- 
cause of such individual’s ... sex.” §2000e—2(a)(1) 
(emphasis added). And the meaning of “individual” was as 
uncontroversial in 1964 as it is today: “A particular being 
as distinguished from a class, species, or collection.” Web- 
ster’s New International Dictionary, at 1267. Here, again, 
Congress could have written the law differently. It might 
have said that “it shall be an unlawful employment practice 
to prefer one sex to the other in hiring, firing, or the terms 
or conditions of employment.” It might have said that there 
should be no “sex discrimination,” perhaps implying a focus 
on differential treatment between the two sexes as groups. 
More narrowly still, it could have forbidden only “sexist pol- 
icles” against women as aclass. But, once again, that is not 
the law we have. 

The consequences of the law’s focus on individuals rather 
than groups are anything but academic. Suppose an em- 
ployer fires a woman for refusing his sexual advances. It’s 
no defense for the employer to note that, while he treated 
that individual woman worse than he would have treated a 
man, he gives preferential treatment to female employees 
overall. The employer is liable for treating this woman 
worse in part because of her sex. Nor is it a defense for an 
employer to say it discriminates against both men and 
women because of sex. This statute works to protect indi- 
viduals of both sexes from discrimination, and does so 
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equally. So an employer who fires a woman, Hannah, be- 
cause she is insufficiently feminine and also fires a man, 
Bob, for being insufficiently masculine may treat men and 
women as groups more or less equally. But in both cases 
the employer fires an individual in part because of sex. In- 
stead of avoiding Title VII exposure, this employer doubles 
it. 


B 


From the ordinary public meaning of the statute’s lan- 
guage at the time of the law’s adoption, a straightforward 
rule emerges: An employer violates Title VII when it inten- 
tionally fires an individual employee based in part on sex. 
It doesn’t matter if other factors besides the plaintiff’s sex 
contributed to the decision. And it doesn’t matter if the em- 
ployer treated women as a group the same when compared 
to men as a group. If the employer intentionally relies in 
part on an individual employee’s sex when deciding to dis- 
charge the employee—put differently, if changing the em- 
ployee’s sex would have yielded a different choice by the em- 
ployer—a statutory violation has occurred. Title VII’s 
message is “simple but momentous”: An individual em- 
ployee’s sex is “not relevant to the selection, evaluation, or 
compensation of employees.” Price Waterhouse v. Hopkins, 
490 U.S. 228, 239 (1989) (plurality opinion). 

The statute’s message for our cases is equally simple and 
momentous: An individual’s homosexuality or transgender 
status is not relevant to employment decisions. That’s be- 
cause it is impossible to discriminate against a person for 
being homosexual or transgender without discriminating 
against that individual based on sex. Consider, for exam- 
ple, an employer with two employees, both of whom are at- 
tracted to men. The two individuals are, to the employer's 
mind, materially identical in all respects, except that one is 
a man and the other a woman. If the employer fires the 
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male employee for no reason other than the fact he is at- 
tracted to men, the employer discriminates against him for 
traits or actions it tolerates in his female colleague. Put 
differently, the employer intentionally singles out an em- 
ployee to fire based in part on the employee’s sex, and the 
affected employee’s sex is a but-for cause of his discharge. 
Or take an employer who fires a transgender person who 
was identified as a male at birth but who now identifies as 
a female. If the employer retains an otherwise identical 
employee who was identified as female at birth, the em- 
ployer intentionally penalizes a person identified as male at 
birth for traits or actions that it tolerates in an employee 
identified as female at birth. Again, the individual em- 
ployee’s sex plays an unmistakable and impermissible role 
in the discharge decision. 

That distinguishes these cases from countless others 
where Title VII has nothing to say. Take an employer who 
fires a female employee for tardiness or incompetence or 
simply supporting the wrong sports team. Assuming the 
employer would not have tolerated the same trait in a man, 
Title VII stands silent. But unlike any of these other traits 
or actions, homosexuality and transgender status are inex- 
tricably bound up with sex. Not because homosexuality or 
transgender status are related to sex in some vague sense 
or because discrimination on these bases has some dispar- 
ate impact on one sex or another, but because to discrimi- 
nate on these grounds requires an employer to intentionally 
treat individual employees differently because of their sex. 

Nor does it matter that, when an employer treats one em- 
ployee worse because of that individual’s sex, other factors 
may contribute to the decision. Consider an employer 
with a policy of firing any woman he discovers to be a 
Yankees fan. Carrying out that rule because an em- 
ployee is a woman and a fan of the Yankees is a firing 
“because of sex” if the employer would have tolerated the 
same allegiance in a male employee. Likewise here. 
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When an employer fires an employee because she is homo- 
sexual or transgender, two causal factors may be in play— 
both the individual’s sex and something else (the sex to 
which the individual is attracted or with which the individ- 
ual identifies). But Title VII doesn’t care. If an employer 
would not have discharged an employee but for that in- 
dividual’s sex, the statute’s causation standard is met, 
and liability may attach. 

Reframing the additional causes in today’s cases as addi- 
tional intentions can do no more to insulate the employers 
from liability. Intentionally burning down a neighbor’s 
house is arson, even if the perpetrator’s ultimate intention 
(or motivation) is only to improve the view. No less, inten- 
tional discrimination based on sex violates Title VII, even if 
it is intended only as a means to achieving the employer's 
ultimate goal of discriminating against homosexual or 
transgender employees. There is simply no escaping the 
role intent plays here: Just as sex is necessarily a but-for 
cause when an employer discriminates against homosex- 
ual or transgender employees, an employer who discrim- 
inates on these grounds inescapably intends to rely on 
sex in its decisionmaking. Imagine an employer who has 
a policy of firing any employee known to be homosexual. 
The employer hosts an office holiday party and invites em- 
ployees to bring their spouses. A model employee arrives 
and introduces a manager to Susan, the employee’s wife. 
Will that employee be fired? Ifthe policy works as the em- 
ployer intends, the answer depends entirely on whether the 
model employee is a man or a woman. To be sure, that em- 
ployer’s ultimate goal might be to discriminate on the basis 
of sexual orientation. But to achieve that purpose the em- 
ployer must, along the way, intentionally treat an employee 
worse based in part on that individual’s sex. 

An employer musters no better a defense by responding 
that it is equally happy to fire male and female employees 
who are homosexual or transgender. Title VII liability is 
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not limited to employers who, through the sum of all of their 
employment actions, treat the class of men differently than 
the class of women. Instead, the law makes each instance 
of discriminating against an individual employee because 
of that individual’s sex an independent violation of Title 
VII. So just as an employer who fires both Hannah and Bob 
for failing to fulfill traditional sex stereotypes doubles ra- 
ther than eliminates Title VII liability, an employer who 
fires both Hannah and Bob for being gay or transgender 
does the same. 

At bottom, these cases involve no more than the straight- 
forward application of legal terms with plain and settled 
meanings. For an employer to discriminate against em- 
ployees for being homosexual or transgender, the employer 
must intentionally discriminate against individual men 
and women in part because of sex. That has always been 
prohibited by Title VII’s plain terms—and that “should be 
the end of the analysis.” 883 F. 3d, at 135 (Cabranes, J., 
concurring in judgment). 


C 


If more support for our conclusion were required, there’s 
no need to look far. All that the statute’s plain terms sug- 
gest, this Court’s cases have already confirmed. Consider 
three of our leading precedents. 

In Phillips v. Martin Marietta Corp., 400 U. S. 542 (1971) 
(per curiam), a company allegedly refused to hire women 
with young children, but did hire men with children the 
same age. Because its discrimination depended not only on 
the employee’s sex as a female but also on the presence of 
another criterion—namely, being a parent of young chil- 
dren—the company contended it hadn’t engaged in discrim- 
ination “because of” sex. The company maintained, too, 
that it hadn’t violated the law because, as a whole, it tended 
to favor hiring women over men. Unsurprisingly by now, 
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these submissions did not sway the Court. That an em- 
ployer discriminates intentionally against an individual 
only in part because of sex supplies no defense to Title VII. 
Nor does the fact an employer may happen to favor women 
as a class. 

In Los Angeles Dept. of Water and Power v. Manhart, 435 
U.S. 702 (1978), an employer required women to make 
larger pension fund contributions than men. The employer 
sought to justify its disparate treatment on the ground that 
women tend to live longer than men, and thus are likely to 
receive more from the pension fund over time. By every- 
one’s admission, the employer was not guilty of animosity 
against women or a “purely habitual assumptio[n] about a 
woman’s inability to perform certain kinds of work”; in- 
stead, it relied on what appeared to be a statistically accu- 
rate statement about life expectancy. Id., at 707-708. Even 
so, the Court recognized, a rule that appears evenhanded at 
the group level can prove discriminatory at the level of in- 
dividuals. True, women as aclass may live longer than men 
as aclass. But “[t]he statute’s focus on the individual is 
unambiguous,” and any individual woman might make the 
larger pension contributions and still die as early as a man. 
Id., at 708. Likewise, the Court dismissed as irrelevant the 
employer’s insistence that its actions were motivated by a 
wish to achieve classwide equality between the sexes: An 
employer’s intentional discrimination on the basis of sex is 
no more permissible when it is prompted by some further 
intention (or motivation), even one as prosaic as seeking to 
account for actuarial tables. Ibid. The employer violated 
Title VII because, when its policy worked exactly as 
planned, it could not “pass the simple test” asking whether 
an individual female employee would have been treated the 
same regardless of her sex. Id., at 711. 

In Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 
75 (1998), a male plaintiff alleged that he was singled out 
by his male co-workers for sexual harassment. The Court 
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held it was immaterial that members of the same sex as the 
victim committed the alleged discrimination. Nor did the 
Court concern itself with whether men as a group were sub- 
ject to discrimination or whether something in addition to 
sex contributed to the discrimination, like the plaintiff’s 
conduct or personal attributes. “[A]ssuredly,” the case 
didn’t involve “the principal evil Congress was concerned 
with when it enacted Title VII.” Jd., at 79. But, the Court 
unanimously explained, it is “the provisions of our laws ra- 
ther than the principal concerns of our legislators by which 
we are governed.” Ibid. Because the plaintiff alleged that 
the harassment would not have taken place but for his 
sex—that is, the plaintiff would not have suffered similar 
treatment if he were female—a triable Title VII claim ex- 
isted. 

The lessons these cases hold for ours are by now familiar. 

First, it’s irrelevant what an employer might call its dis- 
criminatory practice, how others might label it, or what else 
might motivate it. In Manhart, the employer called its rule 
requiring women to pay more into the pension fund a “life 
expectancy” adjustment necessary to achieve sex equality. 
In Phillips, the employer could have accurately spoken of 
its policy as one based on “motherhood.” In much the same 
way, today’s employers might describe their actions as mo- 
tivated by their employees’ homosexuality or transgender 
status. But just as labels and additional intentions or mo- 
tivations didn’t make a difference in Manhart or Phillips, 
they cannot make a difference here. When an employer 
fires an employee for being homosexual or transgender, it 
necessarily and intentionally discriminates against that in- 
dividual in part because of sex. And that is all Title VII has 
ever demanded to establish liability. 

Second, the plaintiff’s sex need not be the sole or primary 
cause of the employer’s adverse action. In Phillips, Man- 
hart, and Oncale, the defendant easily could have pointed 
to some other, nonprotected trait and insisted it was the 
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more important factor in the adverse employment outcome. 
So, too, it has no significance here if another factor—such 
as the sex the plaintiffis attracted to or presents as—might 
also be at work, or even play a more important role in the 
employer’s decision. 

Finally, an employer cannot escape liability by demon- 
strating that it treats males and females comparably as 
groups. As Manhart teaches, an employer is liable for in- 
tentionally requiring an individual female employee to pay 
more into a pension plan than a male counterpart even if 
the scheme promotes equality at the group level. Likewise, 
an employer who intentionally fires an individual homosex- 
ual or transgender employee in part because of that indi- 
vidual’s sex violates the law even if the employer is willing 
to subject all male and female homosexual or transgender 
employees to the same rule. 


III 


What do the employers have to say in reply? For present 
purposes, they do not dispute that they fired the plaintiffs 
for being homosexual or transgender. Sorting out the true 
reasons for an adverse employment decision is often a hard 
business, but none of that is at issue here. Rather, the em- 
ployers submit that even intentional discrimination against 
employees based on their homosexuality or transgender 
status supplies no basis for liability under Title VII. 

The employers’ argument proceeds in two stages. Seek- 
ing footing in the statutory text, they begin by advancing a 
number of reasons why discrimination on the basis of ho- 
mosexuality or transgender status doesn’t involve discrim- 
ination because of sex. But each of these arguments turns 
out only to repackage errors we’ve already seen and this 
Court’s precedents have already rejected. In the end, the 
employers are left to retreat beyond the statute’s text, 
where they fault us for ignoring the legislature’s purposes 
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in enacting Title VII or certain expectations about its oper- 
ation. They warn, too, about consequences that might fol- 
low a ruling for the employees. But none of these conten- 
tions about what the employers think the law was meant to 
do, or should do, allow us to ignore the law as it is. 


A 


Maybe most intuitively, the employers assert that dis- 
crimination on the basis of homosexuality and transgender 
status aren’t referred to as sex discrimination in ordinary 
conversation. If asked by a friend (rather than a judge) why 
they were fired, even today’s plaintiffs would likely respond 
that it was because they were gay or transgender, not be- 
cause of sex. According to the employers, that conversa- 
tional answer, not the statute’s strict terms, should guide 
our thinking and suffice to defeat any suggestion that the 
employees now before us were fired because of sex. Cf. post, 
at 3 (ALITO, J., dissenting); post, at 8-13 (KAVANAUGH, J., 
dissenting). 

But this submission rests on a mistaken understanding 
of what kind of cause the law is looking for in a Title VII 
case. In conversation, a speaker is likely to focus on what 
seems most relevant or informative to the listener. So an 
employee who has just been fired is likely to identify the 
primary or most direct cause rather than list literally every 
but-for cause. To do otherwise would be tiring at best. But 
these conversational conventions do not control Title VII’s 
legal analysis, which asks simply whether sex was a but-for 
cause. In Phillips, for example, a woman who was not hired 
under the employer’s policy might have told her friends that 
her application was rejected because she was a mother, or 
because she had young children. Given that many women 
could be hired under the policy, it’s unlikely she would say 
she was not hired because she was a woman. But the Court 
did not hesitate to recognize that the employer in Phillips 
discriminated against the plaintiff because of her sex. Sex 
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wasn’t the only factor, or maybe even the main factor, but 
it was one but-for cause—and that was enough. You can 
call the statute’s but-for causation test what you will—ex- 
pansive, legalistic, the dissents even dismiss it as wooden 
or literal. But it is the law. 

Trying another angle, the defendants before us suggest 
that an employer who discriminates based on homosexual- 
ity or transgender status doesn’t intentionally discriminate 
based on sex, as a disparate treatment claim requires. See 
post, at 9-12 (ALITO, J., dissenting); post, at 12-13 
(KAVANAUGH, J., dissenting). But, as we’ve seen, an em- 
ployer who discriminates against homosexual or 
transgender employees necessarily and intentionally ap- 
plies sex-based rules. An employer that announces it will 
not employ anyone who is homosexual, for example, intends 
to penalize male employees for being attracted to men and 
female employees for being attracted to women. 

What, then, do the employers mean when they insist in- 
tentional discrimination based on homosexuality or 
transgender status isn’t intentional discrimination based 
on sex? Maybe the employers mean they don’t intend to 
harm one sex or the other as a class. But as should be clear 
by now, the statute focuses on discrimination against indi- 
viduals, not groups. Alternatively, the employers may 
mean that they don’t perceive themselves as motivated by 
a desire to discriminate based on sex. But nothing in Title 
VII turns on the employer’s labels or any further intentions 
(or motivations) for its conduct beyond sex discrimination. 
In Manhart, the employer intentionally required women to 
make higher pension contributions only to fulfill the further 
purpose of making things more equitable between men and 
women as groups. In Phillips, the employer may have per- 
ceived itself as discriminating based on motherhood, not 
sex, given that its hiring policies as a whole favored women. 
But in both cases, the Court set all this aside as irrelevant. 
The employers’ policies involved intentional discrimination 
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because of sex, and Title VII liability necessarily followed. 

Aren't these cases different, the employers ask, given 
that an employer could refuse to hire a gay or transgender 
individual without ever learning the applicant’s sex? Sup- 
pose an employer asked homosexual or transgender appli- 
cants to tick a box on its application form. The employer 
then had someone else redact any information that could be 
used to discern sex. The resulting applications would dis- 
close which individuals are homosexual or transgender 
without revealing whether they also happen to be men or 
women. Doesn't that possibility indicate that the em- 
ployer’s discrimination against homosexual or transgender 
persons cannot be sex discrimination? 

No, it doesn’t. Even in this example, the individual ap- 
plicant’s sex still weighs as a factor in the employer’s deci- 
sion. Change the hypothetical ever so slightly and its flaws 
become apparent. Suppose an employer’s application form 
offered a single box to check if the applicant is either black 
or Catholic. If the employer refuses to hire anyone who 
checks that box, would we conclude the employer has com- 
plied with Title VII, so long as it studiously avoids learning 
any particular applicant’s race or religion? Of course not: 
By intentionally setting out a rule that makes hiring turn 
on race or religion, the employer violates the law, whatever 
he might know or not know about individual applicants. 

The same holds here. There is no way for an applicant to 
decide whether to check the homosexual or transgender box 
without considering sex. To see why, imagine an applicant 
doesn’t know what the words homosexual or transgender 
mean. Then try writing out instructions for who should 
check the box without using the words man, woman, or sex 
(or some synonym). It can’t be done. Likewise, there is no 
way an employer can discriminate against those who check 
the homosexual or transgender box without discriminating 
in part because of an applicant’s sex. By discriminating 
against homosexuals, the employer intentionally penalizes 
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men for being attracted to men and women for being at- 
tracted to women. By discriminating against transgender 
persons, the employer unavoidably discriminates against 
persons with one sex identified at birth and another today. 
Any way you slice it, the employer intentionally refuses to 
hire applicants in part because of the affected individuals’ 
sex, even if it never learns any applicant’s sex. 

Next, the employers turn to Title VII’s list of protected 
characteristics—race, color, religion, sex, and national 
origin. Because homosexuality and transgender status 
can’t be found on that list and because they are conceptu- 
ally distinct from sex, the employers reason, they are im- 
plicitly excluded from Title VII’s reach. Put another way, if 
Congress had wanted to address these matters in Title VII, 
it would have referenced them specifically. Cf. post, at 7-8 
(ALITO, J., dissenting); post, at 18-15 (KAVANAUGH, J., dis- 
senting). 

But that much does not follow. We agree that homosex- 
uality and transgender status are distinct concepts from 
sex. But, as we’ve seen, discrimination based on homosex- 
uality or transgender status necessarily entails discrimina- 
tion based on sex; the first cannot happen without the sec- 
ond. Nor is there any such thing as a “canon of donut holes,” 
in which Congress’s failure to speak directly to a specific 
case that falls within a more general statutory rule creates 
a tacit exception. Instead, when Congress chooses not to 
include any exceptions to a broad rule, courts apply the 
broad rule. And that is exactly how this Court has always 
approached Title VII. “Sexual harassment” is conceptually 
distinct from sex discrimination, but it can fall within Title 
VII's sweep. Oncale, 523 U. S., at 79-80. Same with “moth- 
erhood discrimination.” See Phillips, 400 U.S., at 544. 
Would the employers have us reverse those cases on the 
theory that Congress could have spoken to those problems 
more specifically? Of course not. As enacted, Title VII pro- 
hibits all forms of discrimination because of sex, however 
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they may manifest themselves or whatever other labels 
might attach to them. 

The employers try the same point another way. Since 
1964, they observe, Congress has considered several pro- 
posals to add sexual orientation to Title VII’s list of pro- 
tected characteristics, but no such amendment has become 
law. Meanwhile, Congress has enacted other statutes ad- 
dressing other topics that do discuss sexual orientation. 
This postenactment legislative history, they urge, should 
tell us something. Cf. post, at 2, 42-43 (ALITO, J., dissent- 
ing); post, at 4, 15-16 (KAVANAUGH, J., dissenting). 

But what? There’s no authoritative evidence explaining 
why later Congresses adopted other laws referencing sex- 
ual orientation but didn’t amend this one. Maybe some in 
the later legislatures understood the impact Title VII's 
broad language already promised for cases like ours and 
didn’t think a revision needed. Maybe others knew about 
its impact but hoped no one else would notice. Maybe still 
others, occupied by other concerns, didn’t consider the issue 
at all. All we can know for certain is that speculation about 
why a later Congress declined to adopt new legislation of- 
fers a “particularly dangerous” basis on which to rest an in- 
terpretation of an existing law a different and earlier Con- 
gress did adopt. Pension Benefit Guaranty Corporation v. 
LTV Corp., 496 U. S. 633, 650 (1990); see also United States 
v. Wells, 519 U.S. 482, 496 (1997); Sullivan v. Finkelstein, 
496 U.S. 617, 632 (1990) (Scalia, J., concurring) (“Argu- 
ments based on subsequent legislative history ... should 
not be taken seriously, not even in a footnote’). 

That leaves the employers to seek a different sort of ex- 
ception. Maybe the traditional and simple but-for causa- 
tion test should apply in all other Title VII cases, but it just 
doesn’t work when it comes to cases involving homosexual 
and transgender employees. The test is too blunt to capture 
the nuances here. The employers illustrate their concern 
with an example. When we apply the simple test to Mr. 
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Bostock—asking whether Mr. Bostock, a man attracted to 
other men, would have been fired had he been a woman— 
we don’t just change his sex. Along the way, we change his 
sexual orientation too (from homosexual to heterosexual). 
If the aim is to isolate whether a plaintiff’s sex caused the 
dismissal, the employers stress, we must hold sexual orien- 
tation constant—meaning we need to change both his sex 
and the sex to which he is attracted. So for Mr. Bostock, 
the question should be whether he would’ve been fired if he 
were a woman attracted to women. And because his em- 
ployer would have been as quick to fire a lesbian as it was 
a gay man, the employers conclude, no Title VII violation 
has occurred. 

While the explanation is new, the mistakes are the same. 
The employers might be onto something if Title VII only en- 
sured equal treatment between groups of men and women 
or if the statute applied only when sex is the sole or primary 
reason for an employer’s challenged adverse employment 
action. But both of these premises are mistaken. Title VII’s 
plain terms and our precedents don’t care if an employer 
treats men and women comparably as groups; an employer 
who fires both lesbians and gay men equally doesn’t dimin- 
ish but doubles its liability. Just cast a glance back to Man- 
hart, where it was no defense that the employer sought to 
equalize pension contributions based on life expectancy. 
Nor does the statute care if other factors besides sex con- 
tribute to an employer’s discharge decision. Mr. Bostock’s 
employer might have decided to fire him only because of the 
confluence of two factors, his sex and the sex to which he is 
attracted. But exactly the same might have been said in 
Phillips, where motherhood was the added variable. 

Still, the employers insist, something seems different 
here. Unlike certain other employment policies this Court 
has addressed that harmed only women or only men, the 
employers’ policies in the cases before us have the same ad- 
verse consequences for men and women. How could sex be 
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necessary to the result if a member of the opposite sex 
might face the same outcome from the same policy? 

What the employers see as unique isn’t even unusual. Of- 
ten in life and law two but-for factors combine to yield a 
result that could have also occurred in some other way. Im- 
agine that it’s a nice day outside and your house is too 
warm, so you decide to open the window. Both the cool tem- 
perature outside and the heat inside are but-for causes of 
your choice to open the window. That doesn’t change just 
because you also would have opened the window had it been 
warm outside and cold inside. In either case, no one would 
deny that the window is open “because of” the outside tem- 
perature. Our cases are much the same. So, for example, 
when it comes to homosexual employees, male sex and at- 
traction to men are but-for factors that can combine to get 
them fired. The fact that female sex and attraction to 
women can also get an employee fired does no more than 
show the same outcome can be achieved through the com- 
bination of different factors. In either case, though, sex 
plays an essential but-for role. 

At bottom, the employers’ argument unavoidably comes 
down to a suggestion that sex must be the sole or primary 
cause of an adverse employment action for Title VII liability 
to follow. And, as we've seen, that suggestion is at odds 
with everything we know about the statute. Consider an 
employer eager to revive the workplace gender roles of the 
1950s. He enforces a policy that he will hire only men as 
mechanics and only women as secretaries. When a quali- 
fied woman applies for a mechanic position and is denied, 
the “simple test” immediately spots the discrimination: A 
qualified man would have been given the job, so sex was a 
but-for cause of the employer’s refusal to hire. But like the 
employers before us today, this employer would say not so 
fast. By comparing the woman who applied to be a me- 
chanic to a man who applied to be a mechanic, we’ve quietly 
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changed two things: the applicant’s sex and her trait of fail- 
ing to conform to 1950s gender roles. The “simple test” thus 
overlooks that it is really the applicant’s bucking of 1950s 
gender roles, not her sex, doing the work. So we need to 
hold that second trait constant: Instead of comparing the 
disappointed female applicant to a man who applied for the 
same position, the employer would say, we should compare 
her to a man who applied to be a secretary. And because 
that jobseeker would be refused too, this must not be sex 
discrimination. 

No one thinks that, so the employers must scramble to 
justify deploying a stricter causation test for use only in 
cases involving discrimination based on sexual orientation 
or transgender status. Such a rule would create a curious 
discontinuity in our case law, to put it mildly. Employer 
hires based on sexual stereotypes? Simple test. Employer 
sets pension contributions based on sex? Simple test. Em- 
ployer fires men who do not behave in a sufficiently mascu- 
line way around the office? Simple test. But when that 
same employer discriminates against women who are at- 
tracted to women, or persons identified at birth as women 
who later identify as men, we suddenly roll out a new and 
more rigorous standard? Why are these reasons for taking 
sex into account different from all the rest? Title VITs text 
can offer no answer. 


B 


Ultimately, the employers are forced to abandon the stat- 
utory text and precedent altogether and appeal to assump- 
tions and policy. Most pointedly, they contend that few in 
1964 would have expected Title VII to apply to discrimina- 
tion against homosexual and transgender persons. And 
whatever the text and our precedent indicate, they say, 
shouldn’t this fact cause us to pause before recognizing lia- 
bility? 

It might be tempting to reject this argument out of hand. 
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This Court has explained many times over many years that, 
when the meaning of the statute’s terms is plain, our job is 
at an end. The people are entitled to rely on the law as 
written, without fearing that courts might disregard its 
plain terms based on some extratextual consideration. See, 
e.g., Carcieri v. Salazar, 555 U.S. 379, 387 (2009); Connect- 
icut Nat. Bank v. Germain, 5038 U.S. 249, 253-254 (1992); 
Rubin v. United States, 449 U.S. 424, 430 (1981). Of 
course, some Members of this Court have consulted legisla- 
tive history when interpreting ambiguous statutory lan- 
guage. Cf. post, at 40 (ALITO, J., dissenting). But that has 
no bearing here. “Legislative history, for those who take it 
into account, is meant to clear up ambiguity, not create it.” 
Milner v. Department of Navy, 562 U.S. 562, 574 (2011). 
And as we have seen, no ambiguity exists about how Title 
VII’s terms apply to the facts before us. To be sure, the 
statute’s application in these cases reaches “beyond the 
principal evil” legislators may have intended or expected to 
address. Oncale, 523 U.S., at 79. But “‘the fact that [a 
statute] has been applied in situations not expressly antic- 
ipated by Congress’” does not demonstrate ambiguity; in- 
stead, it simply “‘demonstrates [the] breadth’” of a legisla- 
tive command. Sedima, S. P. R. L. v. Imrex Co., 473 U.S. 
479, 499 (1985). And “it is ultimately the provisions of” 
those legislative commands “rather than the principal con- 
cerns of our legislators by which we are governed.” Oncale, 
523 U.S., at 79; see also A. Scalia & B. Garner, Reading 
Law: The Interpretation of Legal Texts 101 (2012) (noting 
that unexpected applications of broad language reflect only 
Congress’s “presumed point [to] produce general coverage— 
not to leave room for courts to recognize ad hoc exceptions”). 

Still, while legislative history can never defeat unambig- 
uous statutory text, historical sources can be useful for a 
different purpose: Because the law’s ordinary meaning at 
the time of enactment usually governs, we must be sensi- 
tive to the possibility a statutory term that means one thing 
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today or in one context might have meant something else at 
the time of its adoption or might mean something different 
in another context. And we must be attuned to the possi- 
bility that a statutory phrase ordinarily bears a different 
meaning than the terms do when viewed individually or lit- 
erally. To ferret out such shifts in linguistic usage or subtle 
distinctions between literal and ordinary meaning, this 
Court has sometimes consulted the understandings of the 
law’s drafters as some (not always conclusive) evidence. 
For example, in the context of the National Motor Vehicle 
Theft Act, this Court admitted that the term “vehicle” in 
1931 could literally mean “a conveyance working on land, 
water or air.” McBoyle v. United States, 283 U.S. 25, 26 
(1931). But given contextual clues and “everyday speech” 
at the time of the Act’s adoption in 1919, this Court con- 
cluded that “vehicles” in that statute included only things 
“moving on land,” not airplanes too. Ibid. Similarly, in New 
Prime, we held that, while the term “contracts of employ- 
ment” today might seem to encompass only contracts with 
employees, at the time of the statute’s adoption the phrase 
was ordinarily understood to cover contracts with inde- 
pendent contractors as well. 586 U.S., at___ —_ (slip op., 
at 6-9). Cf. post, at 7-8 (KAVANAUGH, J., dissenting) 
(providing additional examples). 

The employers, however, advocate nothing like that here. 
They do not seek to use historical sources to illustrate that 
the meaning of any of Title VII’s language has changed 
since 1964 or that the statute’s terms, whether viewed in- 
dividually or as a whole, ordinarily carried some message 
we have missed. To the contrary, as we have seen, the em- 
ployers agree with our understanding of all the statutory 
language—“discriminate against any individual ... be- 
cause of such individual’s ... sex.” Nor do the competing 
dissents offer an alternative account about what these 
terms mean either when viewed individually or in the ag- 
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gregate. Rather than suggesting that the statutory lan- 
guage bears some other meaning, the employers and dis- 
sents merely suggest that, because few in 1964 expected to- 
day’s result, we should not dare to admit that it follows 
ineluctably from the statutory text. When a new applica- 
tion emerges that is both unexpected and important, they 
would seemingly have us merely point out the question, re- 
fer the subject back to Congress, and decline to enforce the 
plain terms of the law in the meantime. 

That is exactly the sort of reasoning this Court has long 
rejected. Admittedly, the employers take pains to couch 
their argument in terms of seeking to honor the statute’s 
“expected applications” rather than vindicate its “legisla- 
tive intent.” But the concepts are closely related. One could 
easily contend that legislators only intended expected ap- 
plications or that a statute’s purpose is limited to achieving 
applications foreseen at the time of enactment. However 
framed, the employer’s logic impermissibly seeks to dis- 
place the plain meaning of the law in favor of something 
lying beyond it. 

If anything, the employers’ new framing may only add 
new problems. The employers assert that “no one” in 1964 
or for some time after would have anticipated today’s result. 
But is that really true? Not long after the law’s passage, 
gay and transgender employees began filing Title VII com- 
plaints, so at least some people foresaw this potential appli- 
cation. See, e.g., Smith v. Liberty Mut. Ins. Co., 395 F. 
Supp. 1098, 1099 (ND Ga. 1975) (addressing claim from 
1969); Holloway v. Arthur Andersen & Co., 566 F. 2d 659, 
661 (CA9 1977) (addressing claim from 1974). And less 
than a decade after Title VII’s passage, during debates over 
the Equal Rights Amendment, others counseled that its 
language—which was strikingly similar to Title VI?’s— 
might also protect homosexuals from discrimination. See, 
e.g., Note, The Legality of Homosexual Marriage, 82 Yale L. 
J. 578, 583-584 (1973). 
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Why isn’t that enough to demonstrate that today’s result 
isn’t totally unexpected? How many people have to foresee 
the application for it to qualify as “expected”? Do we look 
only at the moment the statute was enacted, or do we allow 
some time for the implications of a new statute to be worked 
out? Should we consider the expectations of those who had 
no reason to give a particular application any thought or 
only those with reason to think about the question? How 
do we account for those who change their minds over time, 
after learning new facts or hearing a new argument? How 
specifically or generally should we frame the “application” 
at issue? None of these questions have obvious answers, 
and the employers don’t propose any. 

One could also reasonably fear that objections about un- 
expected applications will not be deployed neutrally. Often 
lurking just behind such objections resides a cynicism that 
Congress could not possibly have meant to protect a disfa- 
vored group. Take this Court’s encounter with the Ameri- 
cans with Disabilities Act’s directive that no “‘public en- 
tity” can discriminate against any “‘qualified individual 
with a disability.” Pennsylvania Dept. of Corrections v. 
Yeskey, 524 U.S. 206, 208 (1998). Congress, of course, 
didn’t list every public entity the statute would apply to. 
And no one batted an eye at its application to, say, post of- 
fices. But when the statute was applied to prisons, curi- 
ously, some demanded a closer look: Pennsylvania argued 
that “Congress did not ‘envisio[n] that the ADA would be 
applied to state prisoners.” Jd., at 211-212. This Court 
emphatically rejected that view, explaining that, “in the 
context of an unambiguous statutory text,” whether a spe- 
cific application was anticipated by Congress “is irrele- 
vant.” Id., at 212. As Yeskey and today’s cases exemplify, 
applying protective laws to groups that were politically un- 
popular at the time of the law’s passage—whether prison- 
ers in the 1990s or homosexual and transgender employees 
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in the 1960s—often may be seen as unexpected. But to re- 
fuse enforcement just because of that, because the parties 
before us happened to be unpopular at the time of the law’s 
passage, would not only require us to abandon our role as 
interpreters of statutes; it would tilt the scales of justice in 
favor of the strong or popular and neglect the promise that 
all persons are entitled to the benefit of the law’s terms. Cf. 
post, at 28-35 (ALITO, J., dissenting); post, at 21-22 
(KAVANAUGH, J., dissenting). 

The employer’s position also proves too much. If we ap- 
plied Title VII's plain text only to applications some (yet-to- 
be-determined) group expected in 1964, we’d have more 
than a little law to overturn. Start with Oncale. How many 
people in 1964 could have expected that the law would turn 
out to protect male employees? Let alone to protect them 
from harassment by other male employees? As we acknowl- 
edged at the time, “male-on-male sexual harassment in the 
workplace was assuredly not the principal evil Congress 
was concerned with when it enacted Title VII.” 523 U.S., 
at 79. Yet the Court did not hesitate to recognize that Title 
VII's plain terms forbade it. Under the employer’s logic, it 
would seem this was a mistake. 

That’s just the beginning of the law we would have to un- 
ravel. As one Equal Employment Opportunity Commission 
(EEOC) Commissioner observed shortly after the law’s pas- 
sage, the words of “‘the sex provision of Title VII [are] diffi- 
cult to... control.” Franklin, Inventing the “Traditional 
Concept” of Sex Discrimination, 125 Harv. L. Rev. 1307, 
1338 (2012) (quoting Federal Mediation Service To Play 
Role in Implementing Title VII, [1965-1968 Transfer 
Binder] CCH Employment Practices 48046, p. 6074). The 
“difficult[y]” may owe something to the initial proponent of 
the sex discrimination rule in Title VII, Representative 
Howard Smith. On some accounts, the congressman may 
have wanted (or at least was indifferent to the possibility 
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of) broad language with wide-ranging effect. Not neces- 
sarily because he was interested in rooting out sex discrim- 
ination in all its forms, but because he may have hoped to 
scuttle the whole Civil Rights Act and thought that adding 
language covering sex discrimination would serve as a poi- 
son pill. See C. Whalen & B. Whalen, The Longest Debate: 
A Legislative History of the 1964 Civil Rights Act 115-118 
(1985). Certainly nothing in the meager legislative history 
of this provision suggests it was meant to be read narrowly. 

Whatever his reasons, thanks to the broad language 
Representative Smith introduced, many, maybe most, ap- 
plications of Title VII’s sex provision were “unanticipated” 
at the time of the law’s adoption. In fact, many now-obvious 
applications met with heated opposition early on, even 
among those tasked with enforcing the law. In the years 
immediately following Title VII’s passage, the EEOC offi- 
cially opined that listing men’s positions and women’s posi- 
tions separately in job postings was simply helpful rather 
than discriminatory. Franklin, 125 Harv. L. Rev., at 1340 
(citing Press Release, EEOC (Sept. 22, 1965)). Some courts 
held that Title VII did not prevent an employer from firing 
an employee for refusing his sexual advances. See, e.g., 
Barnes v. Train, 1974 WL 10628, *1 (D DC, Aug. 9, 1974). 
And courts held that a policy against hiring mothers but not 
fathers of young children wasn’t discrimination because of 
sex. See Phillips v. Martin Marietta Corp., 411 F. 2d 1 (CA5 
1969), rev'd, 400 U. S. 542 (1971) (per curiam). 

Over time, though, the breadth of the statutory language 
proved too difficult to deny. By the end of the 1960s, the 
EEOC reversed its stance on sex-segregated job advertis- 
ing. See Franklin, 125 Harv. L. Rev., at 1345. In 1971, this 
Court held that treating women with children differently 
from men with children violated Title VII. Phillips, 400 
U.S., at 544. And by the late 1970s, courts began to recog- 
nize that sexual harassment can sometimes amount to sex 
discrimination. See, e.g., Barnes v. Costle, 561 F. 2d 9838, 
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990 (CADC 1977). While to the modern eye each of these 
examples may seem “plainly [to] constitut[e] discrimination 
because of biological sex,” post, at 38 (ALITO, J., dissenting), 
all were hotly contested for years following Title VII’s en- 
actment. And as with the discrimination we consider today, 
many federal judges long accepted interpretations of Title 
VII that excluded these situations. Cf. post, at 21-22 
(KAVANAUGH, J., dissenting) (highlighting that certain 
lower courts have rejected Title VII claims based on homo- 
sexuality and transgender status). Would the employers 
have us undo every one of these unexpected applications 
too? 

The weighty implications of the employers’ argument 
from expectations also reveal why they cannot hide behind 
the no-elephants-in-mouseholes canon. That canon recog- 
nizes that Congress “does not alter the fundamental details 
of a regulatory scheme in vague terms or ancillary provi- 
sions.” Whitman v. American Trucking Assns., Inc., 531 
U.S. 457, 468 (2001). But it has no relevance here. We 
can’t deny that today’s holding—that employers are prohib- 
ited from firing employees on the basis of homosexuality or 
transgender status—is an elephant. But where’s the 
mousehole? Title VII’s prohibition of sex discrimination in 
employment is a major piece of federal civil rights legisla- 
tion. It is written in starkly broad terms. It has repeatedly 
produced unexpected applications, at least in the view of 
those on the receiving end of them. Congress’s key drafting 
choices—to focus on discrimination against individuals and 
not merely between groups and to hold employers liable 
whenever sex is a but-for cause of the plaintiff’s injuries— 
virtually guaranteed that unexpected applications would 
emerge over time. This elephant has never hidden in a 
mousehole; it has been standing before us all along. 

With that, the employers are left to abandon their con- 
cern for expected applications and fall back to the last line 
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of defense for all failing statutory interpretation argu- 
ments: naked policy appeals. If we were to apply the stat- 
ute’s plain language, they complain, any number of unde- 
sirable policy consequences would follow. Cf. post, at 44-54 
(ALITO, J., dissenting). Gone here is any pretense of statu- 
tory interpretation; all that’s left is a suggestion we should 
proceed without the law’s guidance to do as we think best. 
But that’s an invitation no court should ever take up. The 
place to make new legislation, or address unwanted conse- 
quences of old legislation, lies in Congress. When it comes 
to statutory interpretation, our role is limited to applying 
the law’s demands as faithfully as we can in the cases that 
come before us. As judges we possess no special expertise 
or authority to declare for ourselves what a self-governing 
people should consider just or wise. And the same judicial 
humility that requires us to refrain from adding to statutes 
requires us to refrain from diminishing them. 

What are these consequences anyway? The employers 
worry that our decision will sweep beyond Title VII to other 
federal or state laws that prohibit sex discrimination. And, 
under Title VII itself, they say sex-segregated bathrooms, 
locker rooms, and dress codes will prove unsustainable af- 
ter our decision today. But none of these other laws are 
before us; we have not had the benefit of adversarial testing 
about the meaning of their terms, and we do not prejudge 
any such question today. Under Title VII, too, we do not 
purport to address bathrooms, locker rooms, or anything 
else of the kind. The only question before us is whether an 
employer who fires someone simply for being homosexual 
or transgender has discharged or otherwise discriminated 
against that individual “because of such individual’s sex.” 
As used in Title VII, the term “‘discriminate against’” refers 
to “distinctions or differences in treatment that injure pro- 
tected individuals.” Burlington N. & S. F. R., 548 U.S., at 
59. Firing employees because of a statutorily protected 
trait surely counts. Whether other policies and practices 
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might or might not qualify as unlawful discrimination or 
find justifications under other provisions of Title VII are 
questions for future cases, not these. 

Separately, the employers fear that complying with Title 
VII’s requirement in cases like ours may require some em- 
ployers to violate their religious convictions. We are also 
deeply concerned with preserving the promise of the free 
exercise of religion enshrined in our Constitution; that 
guarantee lies at the heart of our pluralistic society. But 
worries about how Title VII may intersect with religious lib- 
erties are nothing new; they even predate the statute’s pas- 
sage. As a result of its deliberations in adopting the law, 
Congress included an express statutory exception for reli- 
gious organizations. §2000e—1(a). This Court has also rec- 
ognized that the First Amendment can bar the application 
of employment discrimination laws “to claims concerning 
the employment relationship between a religious institu- 
tion and its ministers.” Hosanna-Tabor Evangelical Lu- 
theran Church and School v. EEOC, 565 U.S. 171, 188 
(2012). And Congress has gone a step further yet in the 
Religious Freedom Restoration Act of 1993 (RFRA), 107 
Stat. 1488, codified at 42 U. S. C. §2000bb et seq. That stat- 
ute prohibits the federal government from substantially 
burdening a person’s exercise of religion unless it demon- 
strates that doing so both furthers a compelling governmen- 
tal interest and represents the least restrictive means of 
furthering that interest. §2000bb—1. Because RFRA oper- 
ates as a kind of super statute, displacing the normal oper- 
ation of other federal laws, it might supersede Title VII’s 
commands in appropriate cases. See §2000bb—3. 

But how these doctrines protecting religious liberty inter- 
act with Title VII are questions for future cases too. Harris 
Funeral Homes did unsuccessfully pursue a RFRA-based 
defense in the proceedings below. In its certiorari petition, 
however, the company declined to seek review of that ad- 
verse decision, and no other religious liberty claim is now 
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before us. So while other employers in other cases may 
raise free exercise arguments that merit careful considera- 
tion, none of the employers before us today represent in this 
Court that compliance with Title VII will infringe their own 
religious liberties in any way. 


* 


Some of those who supported adding language to Title VII 
to ban sex discrimination may have hoped it would derail 
the entire Civil Rights Act. Yet, contrary to those inten- 
tions, the bill became law. Since then, Title VII's effects 
have unfolded with far-reaching consequences, some likely 
beyond what many in Congress or elsewhere expected. 

But none of this helps decide today’s cases. Ours is a so- 
ciety of written laws. Judges are not free to overlook plain 
statutory commands on the strength of nothing more than 
suppositions about intentions or guesswork about expecta- 
tions. In Title VII, Congress adopted broad language mak- 
ing it illegal for an employer to rely on an employee’s sex 
when deciding to fire that employee. We do not hesitate to 
recognize today a necessary consequence of that legislative 
choice: An employer who fires an individual merely for be- 
ing gay or transgender defies the law. 

The judgments of the Second and Sixth Circuits in Nos. 
17-1623 and 18-107 are affirmed. The judgment of the 
Eleventh Circuit in No. 17—1618 is reversed, and the case 
is remanded for further proceedings consistent with this 
opinion. 

It is so ordered. 
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JUSTICE ALITO, with whom JUSTICE THOMAS joins, 
dissenting. 

There is only one word for what the Court has done today: 
legislation. The document that the Court releases is in the 
form of a judicial opinion interpreting a statute, but that is 
deceptive. 
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Title VII of the Civil Rights Act of 1964 prohibits employ- 
ment discrimination on any of five specified grounds: “race, 
color, religion, sex, [and] national origin.” 42 U.S.C. 
§2000e—2(a)(1). Neither “sexual orientation” nor “gender 
identity” appears on that list. For the past 45 years, bills 
have been introduced in Congress to add “sexual orienta- 
tion” to the list,! and in recent years, bills have included 
“gender identity” as well.? But to date, none has passed 
both Houses. 

Last year, the House of Representatives passed a bill that 
would amend Title VII by defining sex discrimination to in- 
clude both “sexual orientation” and “gender identity,” H.R. 
5, 116th Cong., 1st Sess. (2019), but the bill has stalled in 
the Senate. An alternative bill, H. R. 5331, 116th Cong., 
1st Sess. (2019), would add similar prohibitions but con- 
tains provisions to protect religious liberty.? This bill re- 
mains before a House Subcommittee. 

Because no such amendment of Title VII has been en- 
acted in accordance with the requirements in the Constitu- 
tion (passage in both Houses and presentment to the Pres- 
ident, Art. I, §7, cl. 2), Title VIIs prohibition of 


1F.g., H. R. 166, 94th Cong., 1st Sess., §6 (1975); H. R. 451, 95th Cong., 
1st Sess., §6 (1977); S. 2081, 96th Cong., 1st Sess. (1979); S. 1708, 97th 
Cong., 1st Sess. (1981); S. 430, 98th Cong., 1st Sess. (1983); S. 1432, 99th 
Cong., 1st Sess., §5 (1985); S. 464, 100th Cong., 1st Sess., §5 (1987); H. R. 
655, 101st Cong., 1st Sess., §2 (1989); S. 574, 102d Cong., 1st Sess., §5 
(1991); H. R. 423, 103d Cong., 1st Sess., §2 (19938); S. 932, 104th Cong., 
1st Sess. (1995); H. R. 365, 105th Cong., Ist Sess., §2 (1997); H. R. 311, 
106th Cong., 1st Sess., §2 (1999); H. R. 217, 107th Cong., 1st Sess., §2 
(2001); S. 16, 108th Cong., 1st Sess., §§701—704 (2003); H. R. 288, 109th 
Cong., 1st Sess., §2 (2005). 

2See, e.g., H. R. 2015, 110th Cong., 1st Sess. (2007); H. R. 3017, 111th 
Cong., 1st Sess. (2009); H. R. 1897, 112th Cong., 1st Sess. (2011); H. R. 
1755, 113th Cong., 1st Sess. (2013); H. R. 3185, 114th Cong., 1st Sess., 
§7 (2015); H. R. 2282, 115th Cong., 1st Sess., §7 (2017); H. R. 5, 116th 
Cong., 1st Sess. (2019). 

3H. R. 5331, 116th Cong., 1st Sess., §§4(b), (c) (2019). 
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discrimination because of “sex” still means what it has al- 
ways meant. But the Court is not deterred by these consti- 
tutional niceties. Usurping the constitutional authority of 
the other branches, the Court has essentially taken H. R. 
5’s provision on employment discrimination and issued it 
under the guise of statutory interpretation.‘ A more brazen 
abuse of our authority to interpret statutes is hard to recall. 

The Court tries to convince readers that it is merely en- 
forcing the terms of the statute, but that is preposterous. 
Even as understood today, the concept of discrimination be- 
cause of “sex” is different from discrimination because of 
“sexual orientation” or “gender identity.” And in any event, 
our duty is to interpret statutory terms to “mean what they 
conveyed to reasonable people at the time they were writ- 
ten.” A. Scalia & B. Garner, Reading Law: The Interpreta- 
tion of Legal Texts 16 (2012) (emphasis added). If every 
single living American had been surveyed in 1964, it would 
have been hard to find any who thought that discrimination 
because of sex meant discrimination because of sexual ori- 
entation—not to mention gender identity, a concept that 
was essentially unknown at the time. 

The Court attempts to pass off its decision as the inevita- 
ble product of the textualist school of statutory interpreta- 
tion championed by our late colleague Justice Scalia, but no 
one should be fooled. The Court’s opinion is like a pirate 
ship. It sails under a textualist flag, but what it actually 
represents is a theory of statutory interpretation that Jus- 
tice Scalia excoriated—the theory that courts should “up- 
date” old statutes so that they better reflect the current val- 
ues of society. See A. Scalia, A Matter of Interpretation 22 


4Section 7(b) of H. R. 5 strikes the term “sex” in 42 U.S. C. §2000e—2 
and inserts: “SEX UQNCLUDING SEXUAL ORIENTATION AND 
GENDER IDENTITY).” 
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(1997). If the Court finds it appropriate to adopt this the- 
ory, it should own up to what it is doing.® 

Many will applaud today’s decision because they agree on 
policy grounds with the Court’s updating of Title VII. But 
the question in these cases is not whether discrimination 
because of sexual orientation or gender identity should be 
outlawed. The question is whether Congress did that in 
1964. 

It indisputably did not. 


I 
A 


Title VII, as noted, prohibits discrimination “because of 
...8ex,” §2000e—2(a)(1), and in 1964, it was as clear as clear 
could be that this meant discrimination because of the ge- 
netic and anatomical characteristics that men and women 
have at the time of birth. Determined searching has not 
found a single dictionary from that time that defined “sex” 
to mean sexual orientation, gender identity, or 
“transgender status.”® Ante, at 2. (Appendix A, infra, to 


5That is what Judge Posner did in the Seventh Circuit case holding 
that Title VII prohibits discrimination because of sexual orientation. See 
Hively v. Ivy Tech Community College of Ind., 853 F. 3d 339 (2017) (en 
banc). Judge Posner agreed with that result but wrote: 

“T would prefer to see us acknowledge openly that today we, who are 
judges rather than members of Congress, are imposing on a half-century- 
old statute a meaning of ‘sex discrimination’ that the Congress that en- 
acted it would not have accepted.” Id., at 357 (concurring opinion) (em- 
phasis added). 

6The Court does not define what it means by “transgender status,” but 
the American Psychological Association describes “transgender” as “[a]n 
umbrella term encompassing those whose gender identities or gender 
roles differ from those typically associated with the sex they were as- 
signed at birth.” A Glossary: Defining Transgender Terms, 49 Monitor 
on Psychology 32 (Sept. 2018), https://www.apa.org/monitor/2018/09/ce- 
corner-glossary. It defines “gender identity” as “[a]n internal sense of 
being male, female or something else, which may or may not correspond 
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this opinion includes the full definitions of “sex” in the un- 
abridged dictionaries in use in the 1960s.) 

In all those dictionaries, the primary definition of “sex” 
was essentially the same as that in the then-most recent 
edition of Webster’s New International Dictionary 2296 
(def. 1) (2d ed. 1958): “[o]ne of the two divisions of organisms 
formed on the distinction of male and female.” See also 
American Heritage Dictionary 1187 (def. 1(a)) (1969) (“The 
property or quality by which organisms are classified ac- 
cording to their reproductive functions”); Random House 
Dictionary of the English Language 1307 (def. 1) (1966) 
(Random House Dictionary) (“the fact or character of being 
either male or female”); 9 Oxford English Dictionary 577 
(def. 1) (1933) (“Either of the two divisions of organic beings 
distinguished as male and female respectively’). 

The Court does not dispute that this is what “sex” means 
in Title VII, although it coyly suggests that there is at least 
some support for a different and potentially relevant defi- 
nition. Ante, at 5. (I address alternative definitions below. 
See Part I-B—3, infra.) But the Court declines to stand on 
that ground and instead “proceed[s] on the assumption that 
‘sex’... refer[s] only to biological distinctions between male 
and female.” Ante, at 5. 

If that is so, it should be perfectly clear that Title VII does 
not reach discrimination because of sexual orientation or 
gender identity. If “sex” in Title VII means biologically 
male or female, then discrimination because of sex means 
discrimination because the person in question is biologi- 
cally male or biologically female, not because that person is 
sexually attracted to members of the same sex or identifies 
as a member of a particular gender. 

How then does the Court claim to avoid that conclusion? 


to an individual’s sex assigned at birth or sex characteristics.” Ibid. Un- 
der these definitions, there is no apparent difference between discrimi- 
nation because of transgender status and discrimination because of gen- 
der identity. 
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The Court tries to cloud the issue by spending many pages 
discussing matters that are beside the point. The Court ob- 
serves that a Title VII plaintiff need not show that “sex” 
was the sole or primary motive for a challenged employ- 
ment decision or its sole or primary cause; that Title VII is 
limited to discrimination with respect to a list of specified 
actions (such as hiring, firing, etc.); and that Title VII 
protects individual rights, not group rights. See ante, at 5— 
9, 11. 

All that is true, but so what? In cases like those before 
us, a plaintiff must show that sex was a “motivating factor” 
in the challenged employment action, 42 U.S. C. §2000e— 
2(m), so the question we must decide comes down to this: if 
an individual employee or applicant for employment shows 
that his or her sexual orientation or gender identity was a 
“motivating factor” in a hiring or discharge decision, for ex- 
ample, is that enough to establish that the employer dis- 
criminated “because of... sex”? Or, to put the same ques- 
tion in different terms, if an employer takes an employment 
action solely because of the sexual orientation or gender 
identity of an employee or applicant, has that employer nec- 
essarily discriminated because of biological sex? 

The answers to those questions must be no, unless dis- 
crimination because of sexual orientation or gender identity 
inherently constitutes discrimination because of sex. The 
Court attempts to prove that point, and it argues, not 
merely that the terms of Title VII can be interpreted that 
way but that they cannot reasonably be interpreted any 
other way. According to the Court, the text is unambiguous. 
See ante, at 24, 27, 30. 

The arrogance of this argument is breathtaking. As I will 
show, there is not a shred of evidence that any Member of 
Congress interpreted the statutory text that way when Ti- 
tle VII was enacted. See Part III-B, infra. But the Court 
apparently thinks that this was because the Members were 
not “smart enough to realize” what its language means. 
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Hively v. Ivy Tech Community College of Ind., 853 F. 3d 339, 
357 (CA7 2017) (Posner, J., concurring). The Court seem- 
ingly has the same opinion about our colleagues on the 
Courts of Appeals, because until 2017, every single Court of 
Appeals to consider the question interpreted Title VII’s pro- 
hibition against sex discrimination to mean discrimination 
on the basis of biological sex. See Part III-C, infra. And for 
good measure, the Court’s conclusion that Title VIT unam- 
biguously reaches discrimination on the basis of sexual ori- 
entation and gender identity necessarily means that the 
EEOC failed to see the obvious for the first 48 years after 
Title VII became law.’ Day in and day out, the Commission 
enforced Title VII but did not grasp what discrimination 
“because of... sex” unambiguously means. See Part III-C, 
infra. 

The Court’s argument is not only arrogant, itis wrong. It 
fails on its own terms. “Sex,” “sexual orientation,” and “gen- 
der identity” are different concepts, as the Court concedes. 
Ante, at 19 (“homosexuality and transgender status are dis- 
tinct concepts from sex”). And neither “sexual orientation” 
nor “gender identity” is tied to either of the two biological 
sexes. See ante, at 10 (recognizing that “discrimination on 
these bases” does not have “some disparate impact on one 
sex or another’). Both men and women may be attracted to 
members of the opposite sex, members of the same sex, or 
members of both sexes.’ And individuals who are born with 


7The EEOC first held that “discrimination against a transgender indi- 
vidual because that person is transgender” violates Title VII in 2012 in 
Macy v. Holder, 2012 WL 1435995, *11 (Apr. 20, 2012), though it earlier 
advanced that position in an amicus brief in Federal District Court in 
2011, ibid.,n. 16. It did not hold that discrimination on the basis of sex- 
ual orientation violated Title VII until 2015. See Baldwin v. Foxx, 2015 
WL 4397641 (July 15, 2015). 

8“Sexual orientation refers to a person’s erotic response tendency or 
sexual attractions, be they directed toward individuals of the same sex 
(homosexual), the other sex (heterosexual), or both sexes (bisexual).” 1 B. 
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the genes and organs of either biological sex may identify 
with a different gender. 

Using slightly different terms, the Court asserts again 
and again that discrimination because of sexual orientation 
or gender identity inherently or necessarily entails discrim- 
ination because of sex. See ante, at 2 (When an employer 
“fires an individual for being homosexual or transgender,” 
“Is]ex plays a necessary and undisguisable role in the deci- 
sion”); ante, at 9 (“[I]t is impossible to discriminate against 
a person for being homosexual or transgender without dis- 
criminating against that individual based on sex”); ante, at 
11 (“[W]hen an employer discriminates against homosexual 
or transgender employees, [the] employer ... inescapably 
intends to rely on sex in its decisionmaking”); ante, at 12 
(“For an employer to discriminate against employees for be- 
ing homosexual or transgender, the employer must inten- 
tionally discriminate against individual men and women in 
part because of sex”); ante, at 14 (“When an employer fires 
an employee for being homosexual or transgender, it neces- 
sarily and intentionally discriminates against that individ- 
ual in part because of sex”); ante, at 19 (“[D]iscrimination 
based on homosexuality or transgender status necessarily 
entails discrimination based on sex”). But repetition of an 
assertion does not make it so, and the Court’s repeated as- 
sertion is demonstrably untrue. 

Contrary to the Court’s contention, discrimination be- 
cause of sexual orientation or gender identity does not in 


Sadock, V. Sadock, & P. Ruiz, Comprehensive Textbook of Psychiatry 
2061 (9th ed. 2009); see also American Heritage Dictionary 1607 (5th ed. 
2011) (defining “sexual orientation” as “[t]he direction of a person’s sex- 
ual interest, as toward people of the opposite sex, the same sex, or both 
sexes”); Webster’s New College Dictionary 1036 (3d ed. 2008) (defining 
“sexual orientation” as “[t]he direction of one’s sexual interest toward 
members of the same, opposite, or both sexes”). 

9See n. 6, supra; see also Sadock, supra, at 2063 (“transgender” refers 
to “any individual who identifies with and adopts the gender role of a 
member of the other biological sex”). 


Cite as: 590 U.S. (2020) 9 


ALITO, J., dissenting 


and of itself entail discrimination because of sex. We can 
see this because it is quite possible for an employer to dis- 
criminate on those grounds without taking the sex of an in- 
dividual applicant or employee into account. An employer 
can have a policy that says: “We do not hire gays, lesbians, 
or transgender individuals.” And an employer can imple- 
ment this policy without paying any attention to or even 
knowing the biological sex of gay, lesbian, and transgender 
applicants. In fact, at the time of the enactment of Title 
VII, the United States military had a blanket policy of re- 
fusing to enlist gays or lesbians, and under this policy for 
years thereafter, applicants for enlistment were required to 
complete a form that asked whether they were “homosex- 
ual.” Appendix D, infra, at 88, 101. 

At oral argument, the attorney representing the employ- 
ees, a prominent professor of constitutional law, was asked 
if there would be discrimination because of sex if an em- 
ployer with a blanket policy against hiring gays, lesbians, 
and transgender individuals implemented that policy with- 
out knowing the biological sex of any job applicants. Her 
candid answer was that this would “not” be sex discrimina- 
tion.!° And she was right. 

The attorney’s concession was necessary, but it is fatal to 
the Court’s interpretation, for if an employer discriminates 
against individual applicants or employees without even 
knowing whether they are male or female, it is impossible 
to argue that the employer intentionally discriminated be- 
cause of sex. Contra, ante, at 19. An employer cannot in- 
tentionally discriminate on the basis of a characteristic of 
which the employer has no knowledge. And if an employer 
does not violate Title VII by discriminating on the basis of 


10See Tr. of Oral Arg. in Nos. 17-1618, 17-1623, pp. 69-70 (“If there 
was that case, it might be the rare case in which sexual orientation dis- 
crimination is not a subset of sex”); see also id., at 69 (“Somebody who 
comes in and says I’m not going to tell you what my sex is, but, believe 
me, I was fired for my sexual orientation, that person will lose”). 
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sexual orientation or gender identity without knowing the 
sex of the affected individuals, there is no reason why the 
same employer could not lawfully implement the same pol- 
icy even if it knows the sex of these individuals. If an em- 
ployer takes an adverse employment action for a perfectly 
legitimate reason—for example, because an employee stole 
company property—that action is not converted into sex 
discrimination simply because the employer knows the em- 
ployee’s sex. As explained, a disparate treatment case re- 
quires proof of intent—i.e., that the employee’s sex moti- 
vated the firing. In short, what this example shows is that 
discrimination because of sexual orientation or gender iden- 
tity does not inherently or necessarily entail discrimination 
because of sex, and for that reason, the Court’s chief argu- 
ment collapses. 

Trying to escape the consequences of the attorney’s con- 
cession, the Court offers its own hypothetical: 


“Suppose an employer’s application form offered a sin- 
gle box to check if the applicant is either black or Cath- 
olic. If the employer refuses to hire anyone who checks 
that box, would we conclude the employer has complied 
with Title VII, so long as it studiously avoids learning 
any particular applicant’s race or religion? Of course 
not.” Ante, at 18. 


How this hypothetical proves the Court’s point is a mys- 
tery. A person who checked that box would presumably be 
black, Catholic, or both, and refusing to hire an applicant 
because of race or religion is prohibited by Title VII. Re- 
jecting applicants who checked a box indicating that they 
are homosexual is entirely different because it is impossible 
to tell from that answer whether an applicant is male or 
female. 

The Court follows this strange hypothetical with an even 
stranger argument. The Court argues that an applicant 
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could not answer the question whether he or she is homo- 
sexual without knowing something about sex. If the appli- 
cant was unfamiliar with the term “homosexual,” the appli- 
cant would have to look it up or ask what the term means. 
And because this applicant would have to take into account 
his or her sex and that of the persons to whom he or she is 
sexually attracted to answer the question, it follows, the 
Court reasons, that an employer could not reject this appli- 
cant without taking the applicant’s sex into account. See 
ante, at 18-19. 

This is illogical. Just because an applicant cannot say 
whether he or she is homosexual without knowing his or 
her own sex and that of the persons to whom the applicant 
is attracted, it does not follow that an employer cannot re- 
ject an applicant based on homosexuality without knowing 
the applicant’s sex. 

While the Court’s imagined application form proves noth- 
ing, another hypothetical case offered by the Court is tell- 
ing. But what it proves is not what the Court thinks. The 
Court posits: 


“Imagine an employer who has a policy of firing any 
employee known to be homosexual. The employer 
hosts an office holiday party and invites employees to 
bring their spouses. A model employee arrives and in- 
troduces a manager to Susan, the employee’s wife. Will 
that employee be fired? If the policy works as the em- 
ployer intends, the answer depends entirely on 
whether the model employee is a man or a woman.” 
Ante, at 11. 


This example disproves the Court’s argument because it 
is perfectly clear that the employer’s motivation in firing 
the female employee had nothing to do with that employee’s 
sex. The employer presumably knew that this employee 
was a woman before she was invited to the fateful party. 
Yet the employer, far from holding her biological sex 
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against her, rated her a “model employee.” At the party, 
the employer learned something new, her sexual orienta- 
tion, and it was this new information that motivated her 
discharge. So this is another example showing that dis- 
crimination because of sexual orientation does not inher- 
ently involve discrimination because of sex. 

In addition to the failed argument just discussed, the 
Court makes two other arguments, more or less in passing. 
The first of these is essentially that sexual orientation and 
gender identity are closely related to sex. The Court argues 
that sexual orientation and gender identity are “inextrica- 
bly bound up with sex,” ante, at 10, and that discrimination 
on the basis of sexual orientation or gender identity in- 
volves the application of “sex-based rules,” ante, at 17. This 
is a variant of an argument found in many of the briefs filed 
in support of the employees and in the lower court decisions 
that agreed with the Court’s interpretation. All these vari- 
ants stress that sex, sexual orientation, and gender identity 
are related concepts. The Seventh Circuit observed that 
“i]t would require considerable calisthenics to remove ‘sex’ 
from ‘sexual orientation.’” Hively, 853 F. 3d, at 350.1! The 
Second Circuit wrote that sex is necessarily “a factor in sex- 
ual orientation” and further concluded that “sexual orien- 
tation is a function of sex.” 883 F. 3d 100, 112-113 (CA2 
2018) (en banc). Bostock’s brief and those of amici support- 
ing his position contend that sexual orientation is “a sex- 
based consideration.”!2. Other briefs state that sexual ori- 
entation is “a function of sex”!3 or is “intrinsically related to 


11See also Brief for William N. Eskridge Jr. et al. as Amici Curiae 2 
(“[T]here is no reasonable way to disentangle sex from same-sex attrac- 
tion or transgender status’). 

12 Brief for Petitioner in No. 17-1618, at 14; see also Brief for Southern 
Poverty Law Center et al. as Amici Curiae 7-8. 

13 Brief for Scholars Who Study the LGB Population as Amici Curiae 
in Nos. 17-1618, 17-1623, p. 10. 
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sex.”!4 Similarly, Stephens argues that sex and gender 
identity are necessarily intertwined: “By definition, a 
transgender person is someone who lives and identifies 
with a sex different than the sex assigned to the person at 
birth.”!5 

It is curious to see this argument in an opinion that pur- 
ports to apply the purest and highest form of textualism be- 
cause the argument effectively amends the statutory text. 
Title VII prohibits discrimination because of sex itself, not 
everything that is related to, based on, or defined with ref- 
erence to, “sex.” Many things are related to sex. Think of 
all the nouns other than “orientation” that are commonly 
modified by the adjective “sexual.” Some examples yielded 
by a quick computer search are “sexual harassment,” “sex- 
ual assault, “sexual violence,” “sexual intercourse,” and 
“sexual content.” 

Does the Court really think that Title VII prohibits dis- 
crimination on all these grounds? Is it unlawful for an em- 
ployer to refuse to hire an employee with a record of sexual 
harassment in prior jobs? Or a record of sexual assault or 
violence? 

To be fair, the Court does not claim that Title VII prohib- 
its discrimination because of everything that is related to 
sex. The Court draws a distinction between things that are 
“inextricably” related and those that are related in “some 
vague sense.” Ante, at 10. Apparently the Court would 
graft onto Title VII some arbitrary line separating the 
things that are related closely enough and those that are 
not.!6 And it would do this in the name of high textualism. 


14Brief for American Psychological Association et al. as Amici Curiae 
11. 

15 Reply Brief for Respondent Aimee Stephens in No. 18-107, p. 5. 

16 Notably, Title VII itself already suggests a line, which the Court ig- 
nores. The statute specifies that the terms “because of sex” and “on the 
basis of sex” cover certain conditions that are biologically tied to sex, 
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An additional argument made in passing also fights the 
text of Title VII and the policy it reflects. The Court pro- 
claims that “[a]n individual’s homosexuality or transgender 
status is not relevant to employment decisions.” Ante, at 9. 
That is the policy view of many people in 2020, and perhaps 
Congress would have amended Title VII to implement it if 
this Court had not intervened. But that is not the policy 
embodied in Title VII in its current form. Title VII prohib- 
its discrimination based on five specified grounds, and nei- 
ther sexual orientation nor gender identity is on the list. As 
long as an employer does not discriminate based on one of 
the listed grounds, the employer is free to decide for itself 
which characteristics are “relevant to [its] employment de- 
cisions.” Ibid. By proclaiming that sexual orientation and 
gender identity are “not relevant to employment decisions,” 
the Court updates Title VII to reflect what it regards as 
2020 values. 

The Court’s remaining argument is based on a hypothet- 
ical that the Court finds instructive. In this hypothetical, 
an employer has two employees who are “attracted to men,” 
and “to the employer’s mind” the two employees are “mate- 
rially identical” except that one is a man and the other is a 
woman. Ante, at 9 (emphasis added). The Court reasons 
that if the employer fires the man but not the woman, the 
employer is necessarily motivated by the man’s biological 
sex. Ante, at 9-10. After all, if two employees are identical 
in every respect but sex, and the employer fires only one, 
what other reason could there be? 

The problem with this argument is that the Court loads 
the dice. That is so because in the mind of an employer who 
does not want to employ individuals who are attracted to 


namely, “pregnancy, childbirth, [and] related medical conditions.” 42 
U.S. C. §2000e(k). This definition should inform the meaning of “be- 
cause of sex” in Title VII more generally. Unlike pregnancy, neither sex- 
ual orientation nor gender identity is biologically linked to women or 
men. 


Cite as: 590 U.S. (2020) 15 


ALITO, J., dissenting 


members of the same sex, these two employees are not ma- 
terially identical in every respect but sex. On the contrary, 
they differ in another way that the employer thinks is quite 
material. And until Title VII is amended to add sexual ori- 
entation as a prohibited ground, this is a view that an em- 
ployer is permitted to implement. As noted, other than pro- 
hibiting discrimination on any of five specified grounds, 
“race, color, religion, sex, [and] national origin.” 42 U.S. C. 
§2000e—2(a)(1), Title VII allows employers to decide 
whether two employees are “materially identical.” Even id- 
losyncratic criteria are permitted; if an employer thinks 
that Scorpios make bad employees, the employer can refuse 
to hire Scorpios. Such a policy would be unfair and foolish, 
but under Title VII, it is permitted. And until Title VII is 
amended, so is a policy against employing gays, lesbians, or 
transgender individuals. 

Once this is recognized, what we have in the Court’s hy- 
pothetical case are two employees who differ in two ways— 
sex and sexual orientation—and if the employer fires one 
and keeps the other, all that can be inferred is that the em- 
ployer was motivated either entirely by sexual orientation, 
entirely by sex, or in part by both. We cannot infer with 
any certainty, as the hypothetical is apparently meant to 
suggest, that the employer was motivated even in part by 
sex. The Court harps on the fact that under Title VII a pro- 
hibited ground need not be the sole motivation for an ad- 
verse employment action, see ante, at 10-11, 14-15, 21, but 
its example does not show that sex necessarily played any 
part in the employer’s thinking. 

The Court tries to avoid this inescapable conclusion by 
arguing that sex is really the only difference between the 
two employees. This is so, the Court maintains, because 
both employees “are attracted to men.” Ante, at 9-10. Of 
course, the employer would couch its objection to the man 
differently. It would say that its objection was his sexual 
orientation. So this may appear to leave us with a battle of 
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labels. If the employer’s objection to the male employee is 
characterized as attraction to men, it seems that he is just 
like the woman in all respects except sex and that the em- 
ployer’s disparate treatment must be based on that one dif- 
ference. On the other hand, if the employer’s objection is 
sexual orientation or homosexuality, the two employees dif- 
fer in two respects, and it cannot be inferred that the dis- 
parate treatment was due even in part to sex. 

The Court insists that its label is the right one, and that 
presumably is why it makes such a point of arguing that an 
employer cannot escape liability under Title VII by giving 
sex discrimination some other name. See ante, at 14, 17. 
That is certainly true, but so is the opposite. Something 
that is not sex discrimination cannot be converted into sex 
discrimination by slapping on that label. So the Court can- 
not prove its point simply by labeling the employer’s objec- 
tion as “attract[ion] to men.” Ante, at 9-10. Rather, the 
Court needs to show that its label is the correct one. 

And a labeling standoff would not help the Court because 
that would mean that the bare text of Title VII does not 
unambiguously show that its interpretation is right. The 
Court would have no justification for its stubborn refusal to 
look any further. 

As it turns out, however, there is no standoff. It can eas- 
ily be shown that the employer’s real objection is not “at- 
tract[ion] to men” but homosexual orientation. 

In an effort to prove its point, the Court carefully includes 
in its example just two employees, a homosexual man and 
a heterosexual woman, but suppose we add two more indi- 
viduals, a woman who is attracted to women and a man who 
is attracted to women. (A large employer will likely have 
applicants and employees who fall into all four categories, 
and a small employer can potentially have all four as well.) 
We now have the four exemplars listed below, with the dis- 
charged employees crossed out: 
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Man-attractedtemen 
Woman attracted to men 
Woman attracted te-women 
Man attracted to women 


The discharged employees have one thing in common. It 
is not biological sex, attraction to men, or attraction to 
women. It is attraction to members of their own sex—in a 
word, sexual orientation. And that, we can infer, is the em- 
ployer’s real motive. 

In sum, the Court’s textual arguments fail on their own 
terms. The Court tries to prove that “it is impossible to dis- 
criminate against a person for being homosexual or 
transgender without discriminating against that individual 
based on sex,” ante, at 9, but as has been shown, it is en- 
tirely possible for an employer to do just that. “[H]omosex- 
uality and transgender status are distinct concepts from 
sex,” ante, at 19, and discrimination because of sexual ori- 
entation or transgender status does not inherently or nec- 
essarily constitute discrimination because of sex. The 
Court’s arguments are squarely contrary to the statutory 
text. 

But even if the words of Title VII did not definitively re- 
fute the Court’s interpretation, that would not justify the 
Court’s refusal to consider alternative interpretations. The 
Court’s excuse for ignoring everything other than the bare 
statutory text is that the text is unambiguous and therefore 
no one can reasonably interpret the text in any way other 
than the Court does. Unless the Court has met that high 
standard, it has no justification for its blinkered approach. 
And to say that the Court’s interpretation is the only possi- 
ble reading is indefensible. 


B 


Although the Court relies solely on the arguments dis- 
cussed above, several other arguments figure prominently 
in the decisions of the lower courts and in briefs submitted 
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by or in support of the employees. The Court apparently 
finds these arguments unpersuasive, and so do I, but for the 
sake of completeness, I will address them briefly. 


1 


One argument, which relies on our decision in Price Wa- 
terhouse v. Hopkins, 490 U.S. 228 (1989) (plurality opin- 
ion), is that discrimination because of sexual orientation or 
gender identity violates Title VII because it constitutes pro- 
hibited discrimination on the basis of sex stereotypes. See 
883 F. 3d, at 119-123; Hively, 853 F. 3d, at 346; 884 F. 3d 
560, 576-577 (CA6 2018). The argument goes like this. Ti- 
tle VII prohibits discrimination based on stereotypes about 
the way men and women should behave; the belief that a 
person should be attracted only to persons of the opposite 
sex and the belief that a person should identify with his or 
her biological sex are examples of such stereotypes; there- 
fore, discrimination on either of these grounds is unlawful. 

This argument fails because it is based on a faulty prem- 
ise, namely, that Title VII forbids discrimination based on 
sex stereotypes. It does not. It prohibits discrimination be- 
cause of “sex,” and the two concepts are not the same. See 
Price Waterhouse, 490 U.S., at 251. That does not mean, 
however, that an employee or applicant for employment 
cannot prevail by showing that a challenged decision was 
based on a sex stereotype. Such evidence is relevant to 
prove discrimination because of sex, and it may be convinc- 
ing where the trait that is inconsistent with the stereotype 
is one that would be tolerated and perhaps even valued in 
a person of the opposite sex. See ibid. 

Much of the plaintiff’s evidence in Price Waterhouse was 
of this nature. The plaintiff was a woman who was passed 
over for partnership at an accounting firm, and some of the 
adverse comments about her work appeared to criticize her 
for being forceful and insufficiently “feminin[e].” Id., at 
235-236. 
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The main issue in Price Waterhouse—the proper alloca- 
tion of the burdens of proof in a so-called mixed motives Ti- 
tle VII case—is not relevant here, but the plurality opinion, 
endorsed by four Justices, commented on the issue of sex 
stereotypes. The plurality observed that “sex stereotypes 
do not inevitably prove that gender played a part in a par- 
ticular employment decision” but “can certainly be evidence 
that gender played a part.” Id., at 251.17 And the plurality 
made it clear that “[t]he plaintiff must show that the em- 
ployer actually relied on her gender in making its decision.” 
Ibid. 

Plaintiffs who allege that they were treated unfavorably 
because of their sexual orientation or gender identity are 
not in the same position as the plaintiff in Price Water- 
house. In cases involving discrimination based on sexual 
orientation or gender identity, the grounds for the em- 
ployer’s decision—that individuals should be sexually at- 
tracted only to persons of the opposite biological sex or 
should identify with their biological sex—apply equally to 
men and women. “[H]eterosexuality is not a female stereo- 
type; it not a male stereotype; it is not a_sex- 
specific stereotype at all.” Hively, 853 F. 3d, at 370 (Sykes, 
J., dissenting). 

To be sure, there may be cases in which a gay, lesbian, or 
transgender individual can make a claim like the one in 
Price Waterhouse. That is, there may be cases where traits 
or behaviors that some people associate with gays, lesbians, 
or transgender individuals are tolerated or valued in per- 
sons of one biological sex but not the other. But that is a 


17Two other Justices concurred in the judgment but did not comment 
on the issue of stereotypes. See id., at 258-261 (opinion of White, J.); id., 
at 261-279 (opinion of O’Connor, J.). And Justice Kennedy reiterated on 
behalf of the three Justices in dissent that “Title VII creates no independ- 
ent cause of action for sex stereotyping,” but he added that “[e]vidence of 
use by decisionmakers of sex stereotypes is, of course, quite relevant to 
the question of discriminatory intent.” Id., at 294. 
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different matter. 


2 


A second prominent argument made in support of the re- 
sult that the Court now reaches analogizes discrimination 
against gays and lesbians to discrimination against a per- 
son who is married to or has an intimate relationship with 
a person of a different race. Several lower court cases have 
held that discrimination on this ground violates Title VII. 
See, e.g., Holcomb v. Iona College, 521 F. 3d 130 (CA2 2008); 
Parr v. Woodmen of World Life Ins. Co., 791 F. 2d 888 (CA11 
1986). And the logic of these decisions, it is argued, applies 
equally where an employee or applicant is treated unfavor- 
ably because he or she is married to, or has an intimate re- 
lationship with, a person of the same sex. 

This argument totally ignores the historically rooted rea- 
son why discrimination on the basis of an interracial rela- 
tionship constitutes race discrimination. And without tak- 
ing history into account, it is not easy to see how the 
decisions in question fit the terms of Title VII. 

Recall that Title VII makes it unlawful for an employer 
to discriminate against an individual “because of such indi- 
vidual’s race.” 42 U.S.C. §2000e—2(a) (emphasis added). 
So if an employer is happy to employ whites and blacks but 
will not employ any employee in an interracial relationship, 
how can it be said that the employer is discriminating 
against either whites or blacks “because of such individual’s 
race’? This employer would be applying the same rule to 
all its employees regardless of their race. 

The answer is that this employer is discriminating on a 
ground that history tells us is a core form of race discrimi- 
nation.!8 “It would require absolute blindness to the history 


18Notably, Title VII recognizes that in light of history distinctions on 
the basis of race are always disadvantageous, but it permits certain dis- 
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of racial discrimination in this country not to understand 
what is at stake in such cases.... A prohibition on ‘race- 
mixing’ was ... grounded in bigotry against a particular 
race and was an integral part of preserving the rigid hier- 
archical distinction that denominated members of the black 
race as inferior to whites.” 883 F. 3d, at 158-159 (Lynch, 
J., dissenting). 

Discrimination because of sexual orientation is different. 
It cannot be regarded as a form of sex discrimination on the 
ground that applies in race cases since discrimination be- 
cause of sexual orientation is not historically tied to a pro- 
ject that aims to subjugate either men or women. An em- 
ployer who discriminates on this ground might be called 
“homophobic” or “transphobic,” but not sexist. See Wittmer 
v. Phillips 66 Co., 915 F. 3d 328, 338 (CA5 2019) (Ho, J., 
concurring). 


3 


The opinion of the Court intimates that the term “sex” 
was not universally understood in 1964 to refer just to the 
categories of male and female, see ante, at 5, and while the 
Court does not take up any alternative definition as a 
ground for its decision, I will say a word on this subject. 

As previously noted, the definitions of “sex” in the una- 
bridged dictionaries in use in the 1960s are reproduced in 
Appendix A, infra. Anyone who examines those definitions 
can see that the primary definition in every one of them re- 
fers to the division of living things into two groups, male 
and female, based on biology, and most of the definitions 
further down the list are the same or very similar. In addi- 
tion, some definitions refer to heterosexual sex acts. See 


tinctions based on sex. Title 42 U.S. C. §2000e—2(e)(1) allows for “in- 
stances where religion, sex, or national origin is a bona fide occupational 
qualification reasonably necessary to the normal operation of [a] partic- 
ular business or enterprise.” Race is wholly absent from this list. 
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90 66 


Random House Dictionary 1307 (“coitus,” “sexual inter- 
course” (defs. 5—6)); American Heritage Dictionary, at 1187 
(“sexual intercourse” (def. 5)).19 

Aside from these, what is there? One definition, “to neck 
passionately,” Random House Dictionary 1307 (def. 8), re- 
fers to sexual conduct that is not necessarily heterosexual. 
But can it be seriously argued that one of the aims of Title 
VII is to outlaw employment discrimination against em- 
ployees, whether heterosexual or homosexual, who engage 
in necking? And even if Title VII had that effect, that is not 
what is at issue in cases like those before us. 

That brings us to the two remaining subsidiary defini- 
tions, both of which refer to sexual urges or instincts and 
their manifestations. See the fourth definition in the Amer- 
ican Heritage Dictionary, at 1187 (“the sexual urge or in- 
stinct as it manifests itself in behavior”), and the fourth def- 
inition in both Webster’s Second and Third (“[p]henomena 
of sexual instincts and their manifestations,” Webster’s 
New International Dictionary, at 2296 (2d ed.); Webster’s 
Third New International Dictionary 2081 (1966)). Since 
both of these come after three prior definitions that refer to 
men and women, they are most naturally read to have the 
same association, and in any event, is it plausible that Title 
VII prohibits discrimination based on any sexual urge or 
instinct and its manifestations? The urge to rape? 

Viewing all these definitions, the overwhelming impact is 
that discrimination because of “sex” was understood during 
the era when Title VII was enacted to refer to men and 
women. (The same is true of current definitions, which are 
reproduced in Appendix B, infra.) This no doubt explains 
why neither this Court nor any of the lower courts have 
tried to make much of the dictionary definitions of sex just 


19See American Heritage Dictionary 1188 (1969) (defining “sexual in- 
tercourse”); Webster’s Third New International Dictionary 2082 (1966) 
(same); Random House Dictionary of the English Language 1308 (1966) 
(same). 


Cite as: 590 U.S. (2020) 23 


ALITO, J., dissenting 


discussed. 


II 
A 


So far, I have not looked beyond dictionary definitions of 
“sex,” but textualists like Justice Scalia do not confine their 
inquiry to the scrutiny of dictionaries. See Manning, Tex- 
tualism and the Equity of the Statute, 101 Colum. L. Rev. 
1, 109 (2001). Dictionary definitions are valuable because 
they are evidence of what people at the time of a statute’s 
enactment would have understood its words to mean. Ibid. 
But they are not the only source of relevant evidence, and 
what matters in the end is the answer to the question that 
the evidence is gathered to resolve: How would the terms of 
a statute have been understood by ordinary people at the 
time of enactment? 

Justice Scalia was perfectly clear on this point. The 
words of a law, he insisted, “mean what they conveyed to 
reasonable people at the time.” Reading Law, at 16 (empha- 
sis added).2° 

Leading proponents of Justice Scalia’s school of textual- 
ism have expounded on this principle and explained that it 
is grounded on an understanding of the way language 
works. As Dean John F. Manning explains, “the meaning 
of language depends on the way a linguistic community 
uses words and phrases in context.” What Divides Textu- 
alists From Purposivists? 106 Colum. L. Rev. 70, 78 (2006). 
“[O]ne can make sense of others’ communications only by 
placing them in their appropriate social and linguistic con- 
text,” id., at 79-80, and this is no less true of statutes than 
any other verbal communications. “[S]tatutes convey 
meaning only because members of a relevant linguistic 


20See also Chisom v. Roemer, 501 U.S. 380, 405 (1991) (Scalia, J., dis- 
senting) (“We are to read the words of [a statutory] text as any ordinary 
Member of Congress would have read them ... and apply the meaning 
so determined”). 
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community apply shared background conventions for un- 
derstanding how particular words are used in particular 
contexts.” Manning, The Absurdity Doctrine, 116 Harv. L. 
Rev. 2387, 2457 (2003). Therefore, judges should ascribe to 
the words of a statute “what a reasonable person conver- 
sant with applicable social conventions would have under- 
stood them to be adopting.” Manning, 106 Colum. L. Rev., 
at 77. Or, to put the point in slightly different terms, a 
judge interpreting a statute should ask “‘what one would 
ordinarily be understood as saying, given the circumstances 
in which one said it.’” Manning, 116 Harv. L. Rev., at 28397— 
2398. 
Judge Frank Easterbrook has made the same points: 


“Words are arbitrary signs, having meaning only to the 
extent writers and readers share an understanding... . 
Language in general, and legislation in particular, is a 
social enterprise to which both speakers and listeners 
contribute, drawing on background understandings 
and the structure and circumstances of the utterance.” 
Herrmann v. Cencom Cable Assocs., Inc., 978 F. 2d 978, 
982 (CAT 1992). 


Consequently, “[s]licing a statute into phrases while ig- 
noring ... the setting of the enactment ...is a formula for 
disaster.” Ibid.; see also Continental Can Co. v. Chicago 
Truck Drivers, Helpers and Warehouse Workers Union (In- 
dependent) Pension Fund, 916 F. 2d 1154, 1157 (CA7 1990) 
(“You don’t have to be Ludwig Wittgenstein or Hans-Georg 
Gadamer to know that successful communication depends 
on meanings shared by interpretive communities”). 

Thus, when textualism is properly understood, it calls for 
an examination of the social context in which a statute was 
enacted because this may have an important bearing on 
what its words were understood to mean at the time of en- 
actment. Textualists do not read statutes as if they were 
messages picked up by a powerful radio telescope from a 
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distant and utterly unknown civilization. Statutes consist 
of communications between members of a particular lin- 
guistic community, one that existed in a particular place 
and at a particular time, and these communications must 
therefore be interpreted as they were understood by that 
community at that time. 

For this reason, it is imperative to consider how Ameri- 
cans in 1964 would have understood Title VII’s prohibition 
of discrimination because of sex. To get a picture of this, we 
may imagine this scene. Suppose that, while Title VII was 
under consideration in Congress, a group of average Amer- 
icans decided to read the text of the bill with the aim of 
writing or calling their representatives in Congress and 
conveying their approval or disapproval. What would these 
ordinary citizens have taken “discrimination because of 
sex” to mean? Would they have thought that this language 
prohibited discrimination because of sexual orientation or 
gender identity? 


B 


The answer could not be clearer. In 1964, ordinary Amer- 
icans reading the text of Title VII would not have dreamed 
that discrimination because of sex meant discrimination be- 
cause of sexual orientation, much less gender identity. The 
ordinary meaning of discrimination because of “sex” was 
discrimination because of a person’s biological sex, not sex- 
ual orientation or gender identity. The possibility that dis- 
crimination on either of these grounds might fit within 
some exotic understanding of sex discrimination would not 
have crossed their minds. 


1 


In 1964, the concept of prohibiting discrimination “be- 
cause of sex” was no novelty. It was a familiar and well- 
understood concept, and what it meant was equal treat- 
ment for men and women. 
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Long before Title VII was adopted, many pioneering state 
and federal laws had used language substantively indistin- 
guishable from Title VII’s critical phrase, “discrimination 
because of sex.” For example, the California Constitution 
of 1879 stipulated that no one, “on account of sex, [could] be 
disqualified from entering upon or pursuing any lawful 
business, vocation, or profession.” Art. XX, §18 (emphasis 
added). It also prohibited a student’s exclusion from any 
state university department “on account of sex.” Art. IX, 
§9; accord, Mont. Const., Art. XI, §9 (1889). 

Wyoming’s first Constitution proclaimed broadly that 
“[bloth male and female citizens of this state shall equally 
enjoy all civil, political and religious rights and privileges,” 
Art. VI, §1 (1890), and then provided specifically that “[i]n 
none of the public schools ... shall distinction or discrimi- 
nation be made on account of sex,” Art. VII, §10 (emphasis 
added); see also §16 (the “university shall be equally open 
to students of both sexes”). Washington’s Constitution like- 
wise required “ample provision for the education of all chil- 
dren... without distinction or preference on account of... 
sex.” Art. IX, §1 (1889) (emphasis added). 

The Constitution of Utah, adopted in 1895, provided that 
the right to vote and hold public office “shall not be denied 
or abridged on account of sex.” Art. IV, §1 (emphasis added). 
And in the next sentence it made clear what “on account of 
sex” meant, stating that “[b]oth male and female citizens 
... shall enjoy equally all civil, political and religious rights 
and privileges.” Ibid. 

The most prominent example of a provision using this 
language was the Nineteenth Amendment, ratified in 1920, 
which bans the denial or abridgment of the right to vote “on 
account of sex.” U.S. Const., Amdt. 19. Similar language 
appeared in the proposal of the National Woman’s Party for 
an Equal Rights Amendment. As framed in 1921, this pro- 
posal forbade all “political, civil or legal disabilities or ine- 
qualities on account of sex, [o]r on account of marriage.” 
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Women Lawyers Meet: Representatives of 20 States En- 
dorse Proposed Equal Rights Amendment, N. Y. Times, 
Sept. 16, 1921, p. 10. 

Similar terms were used in the precursor to the Equal 
Pay Act. Introduced in 1944 by Congresswoman Winifred 
C. Stanley, it proclaimed that “[d]iscrimination against em- 
ployees, in rates of compensation paid, on account of sex” 
was “contrary to the public interest.” H.R. 5056, 78th 
Cong., 2d Sess. 

In 1952, the new Constitution for Puerto Rico, which was 
approved by Congress, 66 Stat. 327, prohibited all “discrim- 
ination... on account of ... sex,” Art. II, Bill of Rights §1 
(emphasis added), and in the landmark Immigration and 
Nationality Act of 1952, Congress outlawed discrimination 
in naturalization “because of... sex.” 8U.S. C. §1422 (em- 
phasis added). 

In 1958, the International Labour Organisation, a United 
Nations agency of which the United States is a member, 
recommended that nations bar employment discrimination 
“made on the basis of ... sex.” Convention (No. 111) Con- 
cerning Discrimination in Respect of Employment and Oc- 
cupation, Art. 1(a), June 25, 1958, 362 U.N. T.S. 32 (em- 
phasis added). 

In 1961, President Kennedy ordered the Civil Service 
Commission to review and modify personnel policies “to as- 
sure that selection for any career position is hereinafter 
made solely on the basis of individual merit and fitness, 
without regard to sex.”2! He concurrently established a 
“Commission on the Status of Women” and directed it to 
recommend policies “for overcoming discriminations in gov- 
ernment and private employment on the basis of sex.” Exec. 
Order No. 10980, 3 CFR 1388 (1961 Supp.) (emphasis 


21J. Kennedy, Statement by the President on the Establishment of 
the President's Commission on the Status of Women 3 (Dec. 14, 1961) 
(emphasis added),  https://www.jfklibrary.org/asset-viewer/archives/ 
JFKPOF/093/J FKPOF-093-004. 
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added). 

In short, the concept of discrimination “because of,” “on 
account of,” or “on the basis of” sex was well understood. It 
was part of the campaign for equality that had been waged 
by women’s rights advocates for more than a century, and 
what it meant was equal treatment for men and women.” 


2 


Discrimination “because of sex” was not understood as 
having anything to do with discrimination because of sex- 
ual orientation or transgender status. Any such notion 
would have clashed in spectacular fashion with the societal 
norms of the day. 

For most 21st-century Americans, it is painful to be re- 
minded of the way our society once treated gays and lesbi- 
ans, but any honest effort to understand what the terms of 
Title VII were understood to mean when enacted must take 
into account the societal norms of that time. And the plain 
truth is that in 1964 homosexuality was thought to be a 
mental disorder, and homosexual conduct was regarded as 
morally culpable and worthy of punishment. 


22 Analysis of the way Title VII’s key language was used in books and 
articles during the relevant time period supports this conclusion. A 
study searched a vast database of documents from that time to determine 
how the phrase “discriminate against ... because of [some trait]” was 
used. Phillips, The Overlooked Evidence in the Title VII Cases: The Lin- 
guistic (and Therefore Textualist) Principle of Compositionality (manu- 
script, at 3) (May 11, 2020) (brackets in original), https://ssrn.com/ 
abstract=3585940. The study found that the phrase was used to denote 
discrimination against “someone ... motivated by prejudice, or biased 
ideas or attitudes ... directed at people with that trait in particular.” 
Id., at 7 (emphasis deleted). In other words, “discriminate against” was 
“associated with negative treatment directed at members of a discrete 
group.” Id., at 5. Thus, as used in 1964, “discrimination because of sex” 
would have been understood to mean discrimination against a woman or 
a man based on “unfair beliefs or attitudes” about members of that par- 
ticular sex. Id., at 7. 
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In its then-most recent Diagnostic and Statistical Manual 
of Mental Disorders (1952) (DSM-—I), the American Psychi- 
atric Association (APA) classified same-sex attraction as a 
“sexual deviation,” a particular type of “sociopathic person- 
ality disturbance,” id., at 38-39, and the next edition, is- 
sued in 1968, similarly classified homosexuality as a “sex- 
ual deviatio[n],” Diagnostic and Statistical Manual of 
Mental Disorders 44 (2d ed.) (DSM-II). It was not until the 
sixth printing of the DSM-II in 19738 that this was 
changed.?8 

Society’s treatment of homosexuality and homosexual 
conduct was consistent with this understanding. Sodomy 
was a crime in every State but Illinois, see W. Eskridge, 
Dishonorable Passions 387—407 (2008), and in the District 
of Columbia, a law enacted by Congress made sodomy a fel- 
ony punishable by imprisonment for up to 10 years and per- 
mitted the indefinite civil commitment of “sexual psycho- 
path[s],” Act of June 9, 1948, §§104, 201-207, 62 Stat. 347— 
349,24 


23 APA, Homosexuality and Sexual Orientation Disturbance: Proposed 
Change in DSM II, 6th Printing, p. 44 (APA Doc. Ref. No. 730008, 1973) 
(reclassifying “homosexuality” as a “[s]exual orientation disturbance,” a 
category “for individuals whose sexual interests are directed primarily 
toward people of the same sex and who are either disturbed by ... or 
wish to change their sexual orientation,” and explaining that “homosex- 
uality ... by itself does not constitute a psychiatric disorder”); see also 
APA, Diagnostic and Statistical Manual of Mental Disorders 281-282 (8d 
ed. 1980) (DSM-III) (similarly creating category of “Ego-dystonic Homo- 
sexuality” for “homosexuals for whom changing sexual orientation is a 
persistent concern,” while observing that “homosexuality itself is not con- 
sidered a mental disorder”); Obergefell v. Hodges, 576 U.S. 644, 661 
(2015). 

24Tn 1981, after achieving home rule, the District attempted to decrim- 
inalize sodomy, see D. C. Act No. 4-69, but the House of Representatives 
vetoed the bill, H. Res. 208, 97th Cong., 1st Sess. (1981); 127 Cong. Rec. 
22764-22779 (1981). Sodomy was not decriminalized in the District un- 
til 1995. See Anti-Sexual Abuse Act of 1994, §501(b), 41 D. C. Reg. 53 
(1995), enacted as D. C. Law 10-257. 
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This view of homosexuality was reflected in the rules gov- 
erning the federal work force. In 1964, federal “[a]gencies 
could deny homosexual men and women employment be- 
cause of their sexual orientation,” and this practice contin- 
ued until 1975. GAO, D. Heivilin, Security Clearances: 
Consideration of Sexual Orientation in the Clearance Pro- 
cess 2 (GAO/NSIAD-—95-21, 1995). See, e.g., Anonymous v. 
Macy, 398 F. 2d 317, 318 (CA5 1968) (affirming dismissal of 
postal employee for homosexual acts). 

In 1964, individuals who were known to be homosexual 
could not obtain security clearances, and any who possessed 
clearances were likely to lose them if their orientation was 
discovered. A 1953 Executive Order provided that back- 
ground investigations should look for evidence of “sexual 
perversion,” as well as “[a]ny criminal, infamous, dishonest, 
immoral, or notoriously disgraceful conduct.” Exec. Order 
No. 10450, §8(a)(1)Gii), 3 CFR 938 (1949-1953 Comp.). 
“Until about 1991, when agencies began to change their se- 
curity policies and practices regarding sexual orientation, 
there were a number of documented cases where defense 
civilian or contractor employees’ security clearances were 
denied or revoked because of their sexual orientation.” 
GAO, Security Clearances, at 2. See, e.g., Adams v. Laird, 
420 F. 2d 230, 240 (CADC 1969) (upholding denial of secu- 
rity clearance to defense contractor employee because he 
had “engaged in repeated homosexual acts”); see also Web- 
ster v. Doe, 486 U.S. 592, 595, 601 (1988) (concluding that 
decision to fire a particular individual because he was ho- 
mosexual fell within the “discretion” of the Director of Cen- 
tral Intelligence under the National Security Act of 1947 
and thus was unreviewable under the APA). 

The picture in state employment was similar. In 1964, it 
was common for States to bar homosexuals from serving as 
teachers. An article summarizing the situation 15 years af- 
ter Title VII became law reported that “[a]ll states have 
statutes that permit the revocation of teaching certificates 
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(or credentials) for immorality, moral turpitude, or unpro- 
fessionalism,” and, the survey added, “[h]omosexuality is 
considered to fall within all three categories.”25 

The situation in California is illustrative. California laws 
prohibited individuals who engaged in “immoral conduct” 
(which was construed to include homosexual behavior), as 
well as those convicted of “sex offenses” (like sodomy), from 
employment as teachers. Cal. Educ. Code Ann. §§13202, 
13207, 13209, 13218, 138255 (West 1960). The teaching cer- 
tificates of individuals convicted of engaging in homosexual 
acts were revoked. See, e.g., Sarac v. State Bd. of Ed., 249 
Cal. App. 2d 58, 62-64, 57 Cal. Rptr. 69, 72-73 (1967) (up- 
holding revocation of secondary teaching credential from 
teacher who was convicted of engaging in homosexual con- 
duct on public beach), overruled in part, Morrison v. State 
Bad. of Ed., 1 Cal. 3d 214, 461 P. 2d 375 (1969). 

In Florida, the legislature enacted laws authorizing the 
revocation of teaching certificates for “misconduct involving 
moral turpitude,” Fla. Stat. Ann. §229.08(16) (1961), and 
this law was used to target homosexual conduct. In 1964, 
a legislative committee was wrapping up a 6-year campaign 
to remove homosexual teachers from public schools and 
state universities. As a result of these efforts, the state 
board of education apparently revoked at least 71 teachers’ 
certificates and removed at least 14 university professors. 
Eskridge, Dishonorable Passions, at 103. 

Individuals who engaged in homosexual acts also faced 
the loss of other occupational licenses, such as those needed 
to work as a “lawyer, doctor, mortician, [or] beautician.”26 
See, e.g., Florida Bar v. Kay, 232 So. 2d 378 (Fla. 1970) (at- 
torney disbarred after conviction for homosexual conduct in 


25 Rivera, Our Straight-Laced Judges: The Legal Position of Homosex- 
ual Persons in the United States, 30 Hastings L. J. 799, 861 (1979). 

26Eskridge, Challenging the Apartheid of the Closet: Establishing 
Conditions for Lesbian and Gay Intimacy, Nomos, and Citizenship, 
1961-1981, 25 Hofstra L. Rev. 817, 819 (1997). 
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public bathroom). 

In 1964 and for many years thereafter, homosexuals were 
barred from the military. See, e.g., Army Reg. 635-89, §I(2) 
(a) (July 15, 1966) (“Personnel who voluntarily engage in 
homosexual acts, irrespective of sex, will not be permitted 
to serve in the Army in any capacity, and their prompt sep- 
aration is mandatory’); Army Reg. 600-443, §1(2) (April 10, 
1958) (similar). Prohibitions against homosexual conduct 
by members of the military were not eliminated until 2010. 
See Don’t Ask, Don’t Tell Repeal Act of 2010, 124 Stat. 3515 
(repealing 10 U.S. C. §654, which required members of the 
Armed Forces to be separated for engaging in homosexual 
conduct). 

Homosexuals were also excluded from entry into the 
United States. The Immigration and Nationality Act of 
1952 (INA) excluded aliens “afflicted with psychopathic per- 
sonality.” 8 U.S. C. §1182(a)(4) (1964 ed.). In Boutilier v. 
INS, 387 U.S. 118, 120-123 (1967), this Court, relying on 
the INA’s legislative history, interpreted that term to en- 
compass homosexuals and upheld an alien’s deportation on 
that ground. Three Justices disagreed with the majority’s 
interpretation of the phrase “psychopathic personality.”27 
But it apparently did not occur to anyone to argue that the 
Court’s interpretation was inconsistent with the INA’s ex- 
press prohibition of discrimination “because of sex.” That 
was how our society—and this Court—saw things a half 
century ago. Discrimination because of sex and discrimina- 
tion because of sexual orientation were viewed as two en- 
tirely different concepts. 

To its credit, our society has now come to recognize the 
injustice of past practices, and this recognition provides the 
impetus to “update” Title VII. But that is not our job. Our 


27 Justices Douglas and Fortas thought that a homosexual is merely 
“one, who by some freak, is the product of an arrested development.” 
Boutilier, 387 U.S., at 127 (Douglas, J., dissenting); see also id., at 125 
(Brennan, J., dissenting) (based on lower court dissent). 
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duty is to understand what the terms of Title VII were un- 
derstood to mean when enacted, and in doing so, we must 
take into account the societal norms of that time. We must 
therefore ask whether ordinary Americans in 1964 would 
have thought that discrimination because of “sex” carried 
some exotic meaning under which private-sector employers 
would be prohibited from engaging in a practice that repre- 
sented the official policy of the Federal Government with 
respect to its own employees. We must ask whether Amer- 
icans at that time would have thought that Title VII banned 
discrimination against an employee for engaging in conduct 
that Congress had made a felony and a ground for civil 
commitment. 

The questions answer themselves. Even if discrimination 
based on sexual orientation or gender identity could be 
squeezed into some arcane understanding of sex discrimi- 
nation, the context in which Title VII was enacted would 
tell us that this is not what the statute’s terms were under- 
stood to mean at that time. To paraphrase something Jus- 
tice Scalia once wrote, “our job is not to scavenge the world 
of English usage to discover whether there is any possible 
meaning” of discrimination because of sex that might be 
broad enough to encompass discrimination because of sex- 
ual orientation or gender identity. Chisom v. Roemer, 501 
U.S. 380, 410 (1991) (dissenting opinion). Without strong 
evidence to the contrary (and there is none here), our job is 
to ascertain and apply the “ordinary meaning” of the stat- 
ute. Ibid. And in 1964, ordinary Americans most certainly 
would not have understood Title VII to ban discrimination 
because of sexual orientation or gender identity. 

The Court makes a tiny effort to suggest that at least 
some people in 1964 might have seen what Title VII really 
means. Ante, at 26. What evidence does it adduce? One 
complaint filed in 1969, another filed in 1974, and argu- 
ments made in the mid-1970s about the meaning of the 
Equal Rights Amendment. Ibid. To call this evidence 


34 BOSTOCK v. CLAYTON COUNTY 


ALITO, J., dissenting 


merely feeble would be generous. 


C 


While Americans in 1964 would have been shocked to 
learn that Congress had enacted a law prohibiting sexual 
orientation discrimination, they would have been bewil- 
dered to hear that this law also forbids discrimination on 
the basis of “transgender status” or “gender identity,” terms 
that would have left people at the time scratching their 
heads. The term “transgender” is said to have been coined 
“an the early 1970s,’”28 and the term “gender identity,” now 
understood to mean “[a]n internal sense of being male, fe- 
male or something else,’2° apparently first appeared in an 
academic article in 1964.°° Certainly, neither term was in 
common parlance; indeed, dictionaries of the time still pri- 
marily defined the word “gender” by reference to grammat- 
ical classifications. See, e.g., American Heritage Diction- 
ary, at 548 (def. 1(a)) (‘Any set of two or more categories, 
such as masculine, feminine, and neuter, into which words 
are divided ... and that determine agreement with or the 


28 Drescher, Transsexualism, Gender Identity Disorder and the DSM, 
14 J. Gay & Lesbian Mental Health 109, 110 (2010). 

29 American Psychological Association, 49 Monitor on Psychology, at 
32. 

30Green, Robert Stoller’s Sex and Gender: 40 Years On, 39 Archives 
Sexual Behav. 1457 (2010); see Stoller, A Contribution to the Study of 
Gender Identity, 45 Int’1 J. Psychoanalysis 220 (1964). The term appears 
to have been coined a year or two earlier. See Haig, The Inexorable Rise 
of Gender and the Decline of Sex: Social Change in Academic Titles, 
1945-2001, 33 Archives Sexual Behav. 87, 93 (2004) (suggesting the 
term was first introduced at 23rd International Psycho-Analytical Con- 
gress in Stockholm in 1963); J. Meyerowitz, How Sex Changed 213 (2002) 
(referring to founding of “Gender Identity Research Clinic” at UCLA in 
1962). In his book, Sex and Gender, published in 1968, Robert Stoller 
referred to “gender identity” as “a working term” “associated with” his 
research team but noted that they were not “fixed on copyrighting the 
term or on defending the concept as one of the splendors of the scientific 
world.” Sex and Gender, p. viii. 
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selection of modifiers, referents, or grammatical forms”). 

While it is likely true that there have always been indi- 
viduals who experience what is now termed “gender dys- 
phoria,” i.e., “[d]iscomfort or distress related to an incongru- 
ence between an individual’s gender identity and the 
gender assigned at birth,”®! the current understanding of 
the concept postdates the enactment of Title VII. Nothing 
resembling what is now called gender dysphoria appeared 
in either DSM-I (1952) or DSM-II (1968). It was not until 
1980 that the APA, in DSM-III, recognized two main psy- 
chiatric diagnoses related to this condition, “Gender Iden- 
tity Disorder of Childhood” and “Transsexualism” in adoles- 
cents and adults.®2, DSM-III, at 261—266. 

The first widely publicized sex reassignment surgeries in 
the United States were not performed until 1966,?* and the 
great majority of physicians surveyed in 1969 thought that 
an individual who sought sex reassignment surgery was e1- 
ther “‘severely neurotic’” or “‘psychotic.’”#4 

It defies belief to suggest that the public meaning of dis- 
crimination because of sex in 1964 encompassed discrimi- 
nation on the basis of a concept that was essentially un- 
known to the public at that time. 


D 
1 


The Court’s main excuse for entirely ignoring the social 
context in which Title VII was enacted is that the meaning 
of Title VII’s prohibition of discrimination because of sex is 


31 American Psychological Association, 49 Monitor on Psychology, at 
32. 

32See Drescher, supra, at 112. 

33 Buckley, A Changing of Sex by Surgery Begun at Johns Hopkins, 
N. Y. Times, Nov. 21, 1966, p. 1, col. 8; see also J. Meyerowitz, How Sex 
Changed 218-220 (2002). 

34Drescher, supra, at 112 (quoting Green, Attitudes Toward Transsex- 
ualism and Sex-Reassignment Procedures, in Transsexualism and Sex 
Reassignment 241-242 (R. Green & J. Money eds. 1969)). 
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clear, and therefore it simply does not matter whether peo- 
ple in 1964 were “smart enough to realize” what its lan- 
guage means. Hively, 853 F. 3d, at 357 (Posner, J., concur- 
ring). According to the Court, an argument that looks to 
the societal norms of those times represents an impermis- 
sible attempt to displace the statutory language. Ante, at 
25-26. 

The Court’s argument rests on a false premise. As al- 
ready explained at length, the text of Title VII does not pro- 
hibit discrimination because of sexual orientation or gender 
identity. And what the public thought about those issues 
in 1964 is relevant and important, not because it provides 
a ground for departing from the statutory text, but because 
it helps to explain what the text was understood to mean 
when adopted. 

In arguing that we must put out of our minds what we 
know about the time when Title VII was enacted, the Court 
relies on Justice Scalia’s opinion for the Court in Oncale v. 
Sundowner Offshore Services, Inc., 523 U.S. 75 (1998). But 
Oncale is nothing like these cases, and no one should be 
taken in by the majority’s effort to enlist Justice Scalia in 
its updating project. 

The Court’s unanimous decision in Oncale was thor- 
oughly unremarkable. The Court held that a male em- 
ployee who alleged that he had been sexually harassed at 
work by other men stated a claim under Title VII. Although 
the impetus for Title VII’s prohibition of sex discrimination 
was to protect women, anybody reading its terms would im- 
mediately appreciate that it applies equally to both sexes, 
and by the time Oncale reached the Court, our precedent 
already established that sexual harassment may constitute 
sex discrimination within the meaning of Title VII. See 
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986). 
Given these premises, syllogistic reasoning dictated the 
holding. 
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What today’s decision latches onto are Oncale’s com- 
ments about whether “‘male-on-male sexual harassment’” 
was on Congress’s mind when it enacted Title VII. Ante, at 
28 (quoting 523 U. S., at 79). The Court in Oncale observed 
that this specific type of behavior “was assuredly not the 
principal evil Congress was concerned with when it enacted 
Title VII,” but it found that immaterial because “statutory 
prohibitions often go beyond the principal evil to cover rea- 
sonably comparable evils, and it is ultimately the provisions 
of our laws rather than the principal concerns of our legis- 
lators by which we are governed.” 523 U.S., at 79 (empha- 
sis added). 

It takes considerable audacity to read these comments as 
committing the Court to a position on deep philosophical 
questions about the meaning of language and their implica- 
tions for the interpretation of legal rules. These comments 
are better understood as stating mundane and uncontrover- 
sial truths. Who would argue that a statute applies only to 
the “principal evils” and not lesser evils that fall within the 
plain scope of its terms? Would even the most ardent “pur- 
posivists” and fans of legislative history contend that 
congressional intent is restricted to Congress’s “principal 
concerns”? 

Properly understood, Oncale does not provide the slight- 
est support for what the Court has done today. For one 
thing, it would be a wild understatement to say that dis- 
crimination because of sexual orientation and transgender 
status was not the “principal evil” on Congress’s mind in 
1964. Whether we like to admit it now or not, in the think- 
ing of Congress and the public at that time, such discrimi- 
nation would not have been evil at all. 

But the more important difference between these cases 
and Oncale is that here the interpretation that the Court 
adopts does not fall within the ordinary meaning of the stat- 
utory text as it would have been understood in 1964. To 
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decide for the defendants in Oncale, it would have been nec- 
essary to carve out an exception to the statutory text. Here, 
no such surgery is at issue. Even if we totally disregard the 
societal norms of 1964, the text of Title VII does not support 
the Court’s holding. And the reasoning of Oncale does not 
preclude or counsel against our taking those norms into ac- 
count. They are relevant, not for the purpose of creating an 
exception to the terms of the statute, but for the purpose of 
better appreciating how those terms would have been un- 
derstood at the time. 


2 


The Court argues that two other decisions—Phillips v. 
Martin Marietta Corp., 400 U.S. 542 (1971) (per curiam), 
and Los Angeles Dept. of Water and Power v. Manhart, 435 
U.S. 702 (1978)—buttress its decision, but those cases 
merely held that Title VII prohibits employer conduct that 
plainly constitutes discrimination because of biological sex. 
In Philips, the employer treated women with young chil- 
dren less favorably than men with young children. In Man- 
hart, the employer required women to make larger pension 
contributions than men. It is hard to see how these hold- 
ings assist the Court. 

The Court extracts three “lessons” from Phillips, Man- 
hart, and Oncale, but none sheds any light on the question 
before us. The first lesson is that “it’s irrelevant what an 
employer might call its discriminatory practice, how others 
might label it, or what else might motivate it.” Ante, at 14. 
This lesson is obviously true but proves nothing. As to the 
label attached to a practice, has anyone ever thought that 
the application of a law to a person’s conduct depends on 
how it is labeled? Could a bank robber escape conviction by 
saying he was engaged in asset enhancement? So if an em- 
ployer discriminates because of sex, the employer is liable 
no matter what it calls its conduct, but if the employer’s 
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conduct is not sex discrimination, the statute does not ap- 
ply. Thus, this lesson simply takes us back to the question 
whether discrimination because of sexual orientation or 
gender identity is a form of discrimination because of bio- 
logical sex. For reasons already discussed, see Part I-A, 
supra, it is not. 

It likewise proves nothing of relevance here to note that 
an employer cannot escape liability by showing that dis- 
crimination on a prohibited ground was not its sole motiva- 
tion. So long as a prohibited ground was a motivating fac- 
tor, the existence of other motivating factors does not defeat 
lability. 

The Court makes much of the argument that “[iJn Phil- 
lips, the employer could have accurately spoken of its policy 
as one based on ‘motherhood.’” Ante, at 14; see also ante, 
at 16. But motherhood, by definition, is a condition that can 
be experienced only by women, so a policy that distin- 
guishes between motherhood and parenthood is necessarily 
a policy that draws a sex-based distinction. There was sex 
discrimination in Phillips, because women with children 
were treated disadvantageously compared to men with 
children. 

Lesson number two—“the plaintiff’s sex need not be the 
sole or primary cause of the employer’s adverse action,” 
ante, at 14—is similarly unhelpful. The standard of causa- 
tion in these cases is whether sex is necessarily a “motivat- 
ing factor” when an employer discriminates on the basis of 
sexual orientation or gender identity. 42 U.S. C. §2000e— 
2(m). But the essential question—whether discrimination 
because of sexual orientation or gender identity constitutes 
sex discrimination—would be the same no matter what cau- 
sation standard applied. The Court’s extensive discussion 
of causation standards is so much smoke. 

Lesson number three—“an employer cannot escape lia- 
bility by demonstrating that it treats males and females 
comparably as groups,” ante, at 15, is alsoirrelevant. There 
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is no dispute that discrimination against an individual em- 
ployee based on that person’s sex cannot be justified on the 
ground that the employer’s treatment of the average em- 
ployee of that sex is at least as favorable as its treatment of 
the average employee of the opposite sex. Nor does it mat- 
ter if an employer discriminates against only a subset of 
men or women, where the same subset of the opposite sex 
is treated differently, as in Phillips. That is not the issue 
here. An employer who discriminates equally on the basis 
of sexual orientation or gender identity applies the same 
criterion to every affected individual regardless of sex. See 
Part I-A, supra. 


III 
A 


Because the opinion of the Court flies a textualist flag, I 
have taken pains to show that it cannot be defended on tex- 
tualist grounds. But even if the Court’s textualist argu- 
ment were stronger, that would not explain today’s deci- 
sion. Many Justices of this Court, both past and present, 
have not espoused or practiced a method of statutory inter- 
pretation that is limited to the analysis of statutory text. 
Instead, when there is ambiguity in the terms of a statute, 
they have found it appropriate to look to other evidence of 
“congressional intent,” including legislative history. 

So, why in these cases are congressional intent and the 
legislative history of Title VII totally ignored? Any assess- 
ment of congressional intent or legislative history seriously 
undermines the Court’s interpretation. 


B 


As the Court explained in General Elec. Co. v. Gilbert, 429 
U.S. 125, 148 (1976), the legislative history of Title VII’s 
prohibition of sex discrimination is brief, but it is neverthe- 
less revealing. The prohibition of sex discrimination was 
“added to Title VII at the last minute on the floor of the 
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House of Representatives,” Meritor Savings Bank, 477 
U.S., at 638, by Representative Howard Smith, the Chair- 
man of the Rules Committee. See 110 Cong. Rec. 2577 
(1964). Representative Smith had been an ardent opponent 
of the civil rights bill, and it has been suggested that he 
added the prohibition against discrimination on the basis of 
“sex” as a poison pill. See, e.g., Ulane v. Eastern Airlines, 
Inc., 742 F. 2d 1081, 1085 (CA7 1984). On this theory, Rep- 
resentative Smith thought that prohibiting employment 
discrimination against women would be unacceptable to 
Members who might have otherwise voted in favor of the 
bill and that the addition of this prohibition might bring 
about the bill’s defeat.*> But if Representative Smith had 
been looking for a poison pill, prohibiting discrimination on 
the basis of sexual orientation or gender identity would 
have been far more potent. However, neither Representa- 
tive Smith nor any other Member said one word about the 
possibility that the prohibition of sex discrimination might 
have that meaning. Instead, all the debate concerned dis- 
crimination on the basis of biological sex.** See 110 Cong. 
Rec. 2577-2584. 

Representative Smith’s motivations are contested, 883 F. 
3d, at 1389-140 (Lynch, J., dissenting), but whatever they 


35See Osterman, Origins of a Myth: Why Courts, Scholars, and the 
Public Think Title VII’s Ban on Sex Discrimination Was an Accident, 20 
Yale J. L. & Feminism 409, 409-410 (2009). 

36 Recent scholarship has linked the adoption of the Smith Amendment 
to the broader campaign for women’s rights that was underway at the 
time. E.g., Osterman, supra; Freeman, How Sex Got Into Title VII: Per- 
sistent Opportunism as a Maker of Public Policy, 9 L. & Ineq. 163 (1991); 
Barzilay, Parenting Title VII: Rethinking the History of the Sex Discrim- 
ination Provision, 28 Yale J. L. & Feminism 55 (2016); Gold, A Tale of 
Two Amendments: The Reasons Congress Added Sex to Title VII and 
Their Implication for the Issue of Comparable Worth, 19 Duquesne L. 
Rev. 453 (1981). None of these studies has unearthed evidence that the 
amendment was understood to apply to discrimination because of sexual 
orientation or gender identity. 
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were, the meaning of the adoption of the prohibition of sex 
discrimination is clear. It was no accident. It grew out of 
“a long history of women’s rights advocacy that had increas- 
ingly been gaining mainstream recognition and _ ac- 
ceptance,” and it marked a landmark achievement in the 
path toward fully equal rights for women. I/d., at 140. “Dis- 
crimination against gay women and men, by contrast, was 
not on the table for public debate ... [i]n those dark, pre- 
Stonewall days.” Ibid. 

For those who regard congressional intent as the touch- 
stone of statutory interpretation, the message of Title VII’s 
legislative history cannot be missed. 


C 


Post-enactment events only clarify what was apparent 
when Title VII was enacted. As noted, bills to add “sexual 
orientation” to Title VII's list of prohibited grounds were in- 
troduced in every Congress beginning in 1975, see supra, at 
2, and two such bills were before Congress in 199127 when 
it made major changes in Title VII. At that time, the three 
Courts of Appeals to reach the issue had held that Title VII 
does not prohibit discrimination because of sexual orienta- 
tion,®8 two other Circuits had endorsed that interpretation 
in dicta,®® and no Court of Appeals had held otherwise. Sim- 
ilarly, the three Circuits to address the application of Title 
VII to transgender persons had all rejected the argument 


87H. R. 1480, 102d Cong., 1st Sess., §2(d) (as introduced in the House 
on Mar. 138, 1991); S. 574, 102d Cong., 1st Sess., §5 (as introduced in the 
Senate on Mar. 6, 1991). 

38See Williamson v. A. G. Edwards & Sons, Inc., 876 F. 2d 69, 70 (CA8& 
1989) (per curiam), cert. denied, 493 U.S. 1089 (1990); DeSantis v. Pa- 
cific Tel. & Tel. Co., 608 F. 2d 327, 329-330 (CA9 1979); Blum v. Gulf Oil 
Corp., 597 F. 2d 936, 938 (CA5 1979) (per curiam). 

39 Ruth v. Children’s Med. Ctr., 1991 WL 151158, *5 (CA6, Aug. 8, 
1991) (per curiam); Ulane v. Eastern Airlines, Inc., 742 F. 2d 1081, 1084— 
1085 (CA7 1984), cert. denied, 471 U.S. 1017 (1985). 
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that it covered discrimination on this basis.*° These were 
also the positions of the EEOC.*! In enacting substantial 
changes to Title VII, the 1991 Congress abrogated numer- 
ous judicial decisions with which it disagreed. If it also dis- 
agreed with the decisions regarding sexual orientation and 
transgender discrimination, it could have easily overruled 
those as well, but it did not do so.#2 

After 1991, six other Courts of Appeals reached the issue 
of sexual orientation discrimination, and until 2017, every 
single Court of Appeals decision understood Title VII’s pro- 
hibition of “discrimination because of sex” to mean discrim- 
ination because of biological sex. See, e.g., Higgins v. New 
Balance Athletic Shoe, Inc.,194 F. 3d 252, 259 (CA1 
1999); Simonton v. Runyon, 232 F. 3d 338, 36 (CA2 
2000); Bibby v. Philadelphia Coca Cola Bottling Co., 260 F. 
38d 257, 261 (CA8 2001), cert. denied, 534 U.S. 1155 
(2002); Wrightson v. Pizza Hut of Am., Inc., 99 F. 3d 138, 
143 (CA4 1996); Hamm v. Weyauwega Milk Products, 
Inc., 332 F. 3d 1058, 1062 (CA7 2003); Medina v. Income 
Support Div., N. M., 413 F. 3d 1131, 1185 (CA10 2005); Ev- 
ans v. Georgia Regional Hospital, 850 F. 3d 1248, 1255 
(CA11), cert. denied, 583 U.S. __ (2017). Similarly, the 
other Circuit to formally address whether Title VII applies 
to claims of discrimination based on transgender status had 
also rejected the argument, creating unanimous consensus 
prior to the Sixth Circuit’s decision below. See Eitsitty v. 
Utah Transit Authority, 502 F. 3d 1215, 1220-1221 (CA10 


40See Ulane, 742 F. 2d, at 1084-1085; Sommers v. Budget Mktg., Inc., 
667 F. 2d 748, 750 (CA8 1982) (per curiam); Holloway v. Arthur Andersen 
& Co., 566 F. 2d 659, 661-663 (CA9 1977). 

41 Dillon v. Frank, 1990 WL 1111074, *38-*4 (EEOC, Feb. 14, 1990); 
LaBate v. USPS, 1987 WL 774785, *2 (EEOC, Feb. 11, 1987). 

42Tn more recent legislation, when Congress has wanted to reach acts 
committed because of sexual orientation or gender identity, it has re- 
ferred to those grounds by name. See, e.g., 18 U. S. C. §249(a)(2)(A) (hate 
crimes) (enacted 2009); 34 U.S. C. §12291(b)(13)(A) (certain federally 
funded programs) (enacted 20138). 
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2007). 

The Court observes that “[t]he people are entitled to rely 
on the law as written, without fearing that courts might 
disregard its plain terms,” ante, at 24, but it has no qualms 
about disregarding over 50 years of uniform judicial inter- 
pretation of Title VII’s plain text. Rather, the Court makes 
the jaw-dropping statement that its decision exemplifies 
‘Judicial humility.” Ante, at 31. Is it humble to maintain, 
not only that Congress did not understand the terms it en- 
acted in 1964, but that all the Circuit Judges on all the pre- 
2017 cases could not see what the phrase discrimination 
“because of sex” really means? If today’s decision is humble, 
it is sobering to imagine what the Court might do if it de- 
cided to be bold. 


IV 


What the Court has done today—interpreting discrimi- 
nation because of “sex” to encompass discrimination be- 
cause of sexual orientation or gender identity—is virtually 
certain to have far-reaching consequences. Over 100 fed- 
eral statutes prohibit discrimination because of sex. See 
Appendix C, infra; e.g., 20 U.S. C. §1681(a) (Title IX); 42 
U.S. C. §3631 (Fair Housing Act); 15 U.S.C. 1691(a)(1) 
(Equal Credit Opportunity Act). The briefs in these cases 
have called to our attention the potential effects that the 
Court’s reasoning may have under some of these laws, but 
the Court waves those considerations aside. As to Title VII 
itself, the Court dismisses questions about “bathrooms, 
locker rooms, or anything else of the kind.” Ante, at 31. And 
it declines to say anything about other statutes whose 
terms mirror Title VII's. 

The Court’s brusque refusal to consider the consequences 
of its reasoning is irresponsible. If the Court had allowed 
the legislative process to take its course, Congress would 
have had the opportunity to consider competing interests 
and might have found a way of accommodating at least 
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some of them. In addition, Congress might have crafted 
special rules for some of the relevant statutes. But by in- 
tervening and proclaiming categorically that employment 
discrimination based on sexual orientation or gender iden- 
tity is simply a form of discrimination because of sex, the 
Court has greatly impeded—and perhaps effectively 
ended—any chance of a bargained legislative resolution. 
Before issuing today’s radical decision, the Court should 
have given some thought to where its decision would lead. 

As the briefing in these cases has warned, the position 
that the Court now adopts will threaten freedom of religion, 
freedom of speech, and personal privacy and safety. No one 
should think that the Court’s decision represents an unal- 
loyed victory for individual liberty. 

I will briefly note some of the potential consequences of 
the Court’s decision, but I do not claim to provide a compre- 
hensive survey or to suggest how any of these issues should 
necessarily play out under the Court’s reasoning.*? 

“[B]athrooms, locker rooms, [and other things] of [that] 
kind.” The Court may wish to avoid this subject, but itis a 
matter of concern to many people who are reticent about 
disrobing or using toilet facilities in the presence of individ- 
uals whom they regard as members of the opposite sex. For 
some, this may simply be a question of modesty, but for oth- 
ers, there is more at stake. For women who have been vic- 
timized by sexual assault or abuse, the experience of seeing 
an unclothed person with the anatomy of a male in a con- 
fined and sensitive location such as a bathroom or locker 
room can cause serious psychological harm.“ 

Under the Court’s decision, however, transgender per- 
sons will be able to argue that they are entitled to use a 
bathroom or locker room that is reserved for persons of the 


43 Contrary to the implication in the Court’s opinion, I do not label 
these potential consequences “undesirable.” Ante, at 31. I mention them 
only as possible implications of the Court’s reasoning. 

44 Brief for Defend My Privacy et al. as Amici Curiae 7-10. 
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sex with which they identify, and while the Court does not 
define what it means by a transgender person, the term 
may apply to individuals who are “gender fluid,” that is, in- 
dividuals whose gender identity is mixed or changes over 
time.** Thus, a person who has not undertaken any physi- 
cal transitioning may claim the right to use the bathroom 
or locker room assigned to the sex with which the individual 
identifies at that particular time. The Court provides no 
clue why a transgender person’s claim to such bathroom or 
locker room access might not succeed. 

A similar issue has arisen under Title IX, which prohibits 
sex discrimination by any elementary or secondary school 
and any college or university that receives federal financial 
assistance.*® In 2016, a Department of Justice advisory 
warned that barring a student from a bathroom assigned to 
individuals of the gender with which the student identifies 
constitutes unlawful sex discrimination,*” and some lower 
court decisions have agreed. See Whitaker v. Kenosha Uni- 
fied School Dist. No. 1 Bd. of Ed., 858 F. 3d 1034, 1049 (CA7 
2017); G. G. v. Gloucester Cty. School Bd., 822 F. 3d 709, 
715 (CA4 2016), vacated and remanded, 580 U.S. ___ 
(2017); Adams v. School Bd. of St. Johns Cty., 318 F. Supp. 
3d 1293, 1325 (MD Fla. 2018); cf. Doe v. Boyertown Area 


45See 1 Sadock, Comprehensive Textbook of Psychiatry, at 2063 (ex- 
plaining that “gender is now often regarded as more fluid” and “[t]hus, 
gender identity may be described as masculine, feminine, or somewhere 
in between”). 

46Title IX makes it unlawful to discriminate on the basis of sex in ed- 
ucation: “No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any education program or activity receiving Fed- 
eral financial assistance.” 20 U.S. C. §1681(a). 

47See Dept. of Justice & Dept. of Education, Dear Colleague Letter on 
Transgender Students, May 18, 2016 (Dear Colleague Letter), 
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title- 
ix-transgender.pdf. 
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School Dist., 897 F. 3d 518, 533 (CA8 2018), cert. denied, 
587 U.S. ___ (2019). 

Women’s sports. Another issue that may come up under 
both Title VII and Title IX is the right of a transgender in- 
dividual to participate on a sports team or in an athletic 
competition previously reserved for members of one biolog- 
ical sex.48 This issue has already arisen under Title IX, 
where it threatens to undermine one of that law’s major 
achievements, giving young women an equal opportunity to 
participate in sports. The effect of the Court’s reasoning 
may be to force young women to compete against students 
who have a very significant biological advantage, including 
students who have the size and strength of a male but iden- 
tify as female and students who are taking male hormones 
in order to transition from female to male. See, e.g., Com- 
plaint in Soule v. Connecticut Assn. of Schools, No. 3:20—cv— 
00201 (D Conn., Apr. 17, 2020) (challenging Connecticut 
policy allowing transgender students to compete in girls’ 
high school sports); Complaint in Hecox v. Little, No. 1:20— 
cv—00184 (D Idaho, Apr. 15, 2020) (challenging state law 
that bars transgender students from participating in school 
sports in accordance with gender identity). Students in 
these latter categories have found success in athletic com- 
petitions reserved for females.‘9 


48 A regulation allows single-sex teams, 34 CFR §106.41(b) (2019), but 
the statute itself would of course take precedence. 

49“TS]ince 2017, two biological males [in Connecticut] have collectively 
won 15 women’s state championship titles (previously held by ten differ- 
ent Connecticut girls) against biologically female track athletes.” Brief 
for Independent Women’s Forum et al. as Amici Curiae in No. 18-107, 
pp. 14-15. 

At the college level, a transgendered woman (biological male) switched 
from competing on the men’s Division II track team to the women’s Divi- 
sion II track team at Franklin Pierce University in New Hampshire after 
taking a year of testosterone suppressants. While this student had 
placed “eighth out of nine male athletes in the 400 meter hurdles the 


48 BOSTOCK v. CLAYTON COUNTY 


ALITO, J., dissenting 


The logic of the Court’s decision could even affect profes- 
sional sports. Under the Court’s holding that Title VII pro- 
hibits employment discrimination because of transgender 
status, an athlete who has the physique of a man but iden- 
tifies as a woman could claim the right to play on a women’s 
professional sports team. The owners of the team might try 
to claim that biological sex is a bona fide occupational qual- 
ification (BFOQ) under 42 U.S.C. §2000e—-2(e), but the 
BFOQ exception has been read very narrowly. See Dothard 
v. Rawlinson, 433 U.S. 321, 334 (1977). 

Housing. The Court’s decision may lead to Title IX cases 
against any college that resists assigning students of the 
opposite biological sex as roommates. A provision of Title 
IX, 20 U.S. C. §1686, allows schools to maintain “separate 
living facilities for the different sexes,” but it may be argued 
that a student’s “sex” is the gender with which the student 
identifies.5° Similar claims may be brought under the Fair 
Housing Act. See 42 U.S. C. §3604. 

Employment by religious organizations. Briefs filed by a 
wide range of religious groups—Christian, Jewish, and 
Muslim—express deep concern that the position now 
adopted by the Court “will trigger open conflict with faith- 


year before, the student won the women’s competition by over a second 
and a half—a time that had garnered tenth place in the men’s conference 
meet just three years before.” Id., at 15. 

A transgender male—i.e., a biological female who was in the process of 
transitioning to male and actively taking testosterone injections—won 
the Texas girls’ state championship in high school wrestling in 2017. 
Babb, Transgender Issue Hits Mat in Texas, Washington Post, Feb. 26, 
2017, p. Al, col. 1. 

50 Indeed, the 2016 advisory letter issued by the Department of Justice 
took the position that under Title IX schools “must allow transgender 
students to access housing consistent with their gender identity.” Dear 
Colleague Letter 4. 


Cite as: 590 U.S. (2020) 49 


ALITO, J., dissenting 


based employment practices of numerous churches, syna- 
gogues, mosques, and other religious institutions.”>! They 
argue that “[r]eligious organizations need employees who 
actually live the faith,”®? and that compelling a religious or- 
ganization to employ individuals whose conduct flouts the 
tenets of the organization’s faith forces the group to com- 
municate an objectionable message. 

This problem is perhaps most acute when it comes to the 
employment of teachers. A school’s standards for its faculty 
“communicate a particular way of life to its students,” and 
a “violation by the faculty of those precepts” may under- 
mine the school’s “moral teaching.”>? Thus, if a religious 
school teaches that sex outside marriage and sex reassign- 
ment procedures are immoral, the message may be lost if 
the school employs a teacher who is in a same-sex relation- 
ship or has undergone or is undergoing sex reassignment. 
Yet today’s decision may lead to Title VII claims by such 
teachers and applicants for employment. 

At least some teachers and applicants for teaching posi- 
tions may be blocked from recovering on such claims by the 
“ministerial exception” recognized in Hosanna-Tabor Evan- 
gelical Lutheran Church and School v. EEOC, 565 U.S. 171 
(2012). Two cases now pending before the Court present 
the question whether teachers who provide religious in- 
struction can be considered to be “ministers.”54 But even if 
teachers with those responsibilities qualify, what about 
other very visible school employees who may not qualify for 


51 Brief for National Association of Evangelicals et al. as Amici Curiae 
3; see also Brief for United States Conference of Catholic Bishops et al. 
as Amici Curiae in No. 18-107, pp. 8-18. 

52 Brief for National Association of Evangelicals et al. as Amici Curiae 
7. 

53 McConnell, Academic Freedom in Religious Colleges and Universi- 
ties, 53 Law & Contemp. Prob. 303, 322 (1990). 

54See Our Lady of Guadalupe School v. Morrissey-Berru, No. 19-267; 
St. James School v. Biel, No. 19-348. 
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the ministerial exception? Provisions of Title VII provide 
exemptions for certain religious organizations and schools 
“with respect to the employment of individuals of a partic- 
ular religion to perform work connected with the carrying 
on” of the “activities” of the organization or school, 42 
U.S. C. §2000e-1(a); see also §2000e—2(e)(2), but the scope 
of these provisions is disputed, and as interpreted by some 
lower courts, they provide only narrow protection.*® 

Healthcare. Healthcare benefits may emerge as an in- 
tense battleground under the Court’s holding. Transgender 
employees have brought suit under Title VII to challenge 
employer-provided health insurance plans that do not cover 
costly sex reassignment surgery.°® Similar claims have 
been brought under the Affordable Care Act (ACA), which 
broadly prohibits sex discrimination in the provision of 
healthcare.®” 


55 See, e.g., EEOC v. Kamehameha Schools/Bishop Estate, 990 F. 2d 
458, 460 (CA9 1993); EEOC v. Fremont Christian School, 781 F. 2d 1362, 
1365-1367 (CA9 1986); Rayburn v. General Conference of Seventh-day 
Adventists, 772 F. 2d 1164, 1166 (CA4 1985); EEOC v. Mississippi Col- 
lege, 626 F. 2d 477, 484-486 (CA5 1980); see also Brief for United States 
Conference of Catholic Bishops et al. as Amici Curiae in No. 18-107, at 
30, n. 28 (discussing disputed scope). In addition, 42 U.S. C. §2000e— 
2(e)(1) provides that religion may be a BFOQ, and allows religious 
schools to hire religious employees, but as noted, the BFOQ exception 
has been read narrowly. See supra, at 48. 

56 See, e.g., Amended Complaint in Toomey v. Arizona, No. 4:19-cv— 
00035 (D Ariz., Mar. 2, 2020). At least one District Court has already 
held that a state health insurance policy that does not provide coverage 
for sex reassignment surgery violates Title VII. Fletcher v. Alaska, ___ 
F. Supp. 3d___, __, 2020 WL 2487060, *5 (D Alaska, Mar. 6, 2020). 

57See, e.g., Complaint in Conforti v. St. Joseph’s Healthcare System, 
No. 2:17-cv—00050 (D NJ, Jan. 5, 2017) (transgender man claims dis- 
crimination under the ACA because a Catholic hospital refused to allow 
a surgeon to perform a hysterectomy). And multiple District Courts have 
already concluded that the ACA requires health insurance coverage for 
sex reassignment surgery and treatment. Kadel v. Folwell,___ F. Supp. 
3d __, __, 2020 WL 1169271, *12 (MDNC, Mar. 11, 2020) (allowing 
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Such claims present difficult religious liberty issues be- 
cause some employers and healthcare providers have 
strong religious objections to sex reassignment procedures, 
and therefore requiring them to pay for or to perform these 
procedures will have a severe impact on their ability to 
honor their deeply held religious beliefs. 

Freedom of speech. The Court’s decision may even affect 
the way employers address their employees and the way 
teachers and school officials address students. Under es- 
tablished English usage, two sets of sex-specific singular 
personal pronouns are used to refer to someone in the third 
person (he, him, and his for males; she, her, and hers for 
females). But several different sets of gender-neutral pro- 
nouns have now been created and are preferred by some in- 
dividuals who do not identify as falling into either of the 
two traditional categories.®*® Some jurisdictions, such as 


claims of discrimination under ACA, Title IX, and Equal Protection 
Clause); Tovar v. Essentia Health, 342 F. Supp. 3d 947, 952-954 (D 
Minn. 2018) (allowing ACA claim). 

Section 1557 of the ACA, 42 U.S. C. §18116, provides: 

“Except as otherwise provided for in this title (or an amendment made 
by this title), an individual shall not, on the ground prohibited under title 
VI of the Civil Rights Act of 1964 (42 U.S. C. 2000d et seq.), title IX of 
the Education Amendments of 1972 (20 U.S. C. 1681 et seq.), the Age 
Discrimination Act of 1975 (42 U.S. C. 6101 et seq.), or section 794 of 
title 29, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under, any health program or activity, any 
part of which is receiving Federal financial assistance, including credits, 
subsidies, or contracts of insurance, or under any program or activity 
that is administered by an Executive Agency or any entity established 
under this title (or amendments). The enforcement mechanisms pro- 
vided for and available under such title VI, title IX, section 794, or such 
Age Discrimination Act shall apply for purposes of violations of this sub- 
section.” (Footnote omitted.) 

58 See, e.g., University of Wisconsin Milwaukee Lesbian, Gay, Bisexual, 
Transgender, Queer Plus (LGBTQ+) Resource Center, Gender Pronouns 
(2020), https://uwm.edu/lgbtrc/support/gender-pronouns/ (listing six new 
categories of pronouns: (f)ae, (f)aer, (f)aers; e/ey, em, eir, eirs; per, pers; 
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New York City, have ordinances making the failure to use 
an individual’s preferred pronoun a punishable offense,*® 
and some colleges have similar rules.® After today’s deci- 
sion, plaintiffs may claim that the failure to use their pre- 
ferred pronoun violates one of the federal laws prohibiting 
sex discrimination. See Prescott v. Rady Children’s Hospi- 
tal San Diego, 265 F. Supp. 3d 1090, 1098-1100 (SD Cal. 
2017) (hospital staff’s refusal to use preferred pronoun vio- 
lates ACA).® 

The Court’s decision may also pressure employers to sup- 
press any statements by employees expressing disapproval 
of same-sex relationships and sex reassignment proce- 
dures. Employers are already imposing such restrictions 
voluntarily, and after today’s decisions employers will fear 


ve, ver, Vis; xe, xem, xyr, xyrs; ze/zie, hir, hirs). 

59See 47 N. Y. C. R. R. §2-06(a) (2020) (stating that a “deliberate re- 
fusal to use an individual’s self-identified name, pronoun and gendered 
title” is a violation of N. Y. C. Admin. Code §8—-107 “where the refusal is 
motivated by the individual’s gender”); see also N. Y. C. Admin. Code 
§§8-107(1), (4), (5) (2020) (making it unlawful to discriminate on the ba- 
sis of “gender” in employment, housing, and public accommodations); cf. 
D.C. Mun. Regs., tit. 4, §801.1 (2020) (making it “unlawful ... to dis- 
criminate ... on the basis of ... actual or perceived gender identity or 
expression” in “employment, housing, public accommodations, or educa- 
tional institutions” and further proscribing “engaging in verbal . . . har- 
assment”). 

60 See University of Minn., Equity and Access: Gender Identity, Gender 
Expression, Names, and Pronouns, Administrative Policy (Dec. 11, 
2019), https://policy.umn.edu/operations/genderequity (“University 
members and units are expected to use the names, gender identities, and 
pronouns specified to them by other University members, except as le- 
gally required”); Meriwether v. Trustees of Shawnee State Univ., 2020 WL 
704615, *1 (SD Ohio, Feb. 12, 2020) (rejecting First Amendment chal- 
lenge to university’s nondiscrimination policy brought by evangelical 
Christian professor who was subjected to disciplinary actions for failing 
to use student’s preferred pronouns). 

61Cf. Notice of Removal in Viaming v. West Point School Board, No. 
3:19-cv—00773 (ED Va., Oct. 22, 2019) (contending that high school 
teacher’s firing for failure to use student’s preferred pronouns was based 
on nondiscrimination policy adopted pursuant to Title IX). 


Cite as: 590 U.S. (2020) 53 


ALITO, J., dissenting 


that allowing employees to express their religious views on 
these subjects may give rise to Title VII harassment claims. 

Constitutional claims. Finally, despite the important dif- 
ferences between the Fourteenth Amendment and Title 
VII, the Court’s decision may exert a gravitational pull in 
constitutional cases. Under our precedents, the Equal Pro- 
tection Clause prohibits sex-based discrimination unless a 
“heightened” standard of review is met. Sessions v. Mo- 
rales-Santana, 582 U.S. __, ____ (2017) (slip op., at 8); 
United States v. Virginia, 518 U.S. 515, 5382-534 (1996). 
By equating discrimination because of sexual orientation or 
gender identity with discrimination because of sex, the 
Court’s decision will be cited as a ground for subjecting all 
three forms of discrimination to the same exacting standard 
of review. 

Under this logic, today’s decision may have effects that 
extend well beyond the domain of federal anti- 
discrimination statutes. This potential is illustrated by 
pending and recent lower court cases in which transgender 
individuals have challenged a variety of federal, state, and 
local laws and policies on constitutional grounds. See, e.g., 
Complaint in Hecox, No. 1: 20—CV—00184 (state law prohib- 
iting transgender students from competing in school sports 
in accordance with their gender identity); Second Amended 
Complaint in Karnoski v. Trump, No. 2:17—cv—01297 (WD 
Wash., July 31, 2019) (military’s ban on transgender mem- 
bers); Kadel v. Folwell,___ ~F. Supp. 8d ___, __ _— __, 2020 
WL 1169271, *10—*11 (MDNC, Mar. 11, 2020) (state health 
plan’s exclusion of coverage for sex reassignment proce- 
dures); Complaint in Gore v. Lee, No. 3:19-cv—00328 (MD 
Tenn., Mar. 3, 2020) (change of gender on birth certificates); 
Brief for Appellee in Grimm v. Gloucester Cty. School Bd., 
No. 19-1952 (CA4, Nov. 18, 2019) (transgender student 
forced to use gender neutral bathrooms at school); Com- 
plaint in Corbitt v. Taylor, No. 2:18-cv—00091 (MD Ala., 
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July 25, 2018) (change of gender on driver’s licenses); Whit- 
aker, 858 F. 3d, at 1054 (school policy requiring students to 
use the bathroom that corresponds to the sex on birth cer- 
tificate); Keohane v. Florida Dept. of Corrections Secretary, 
952 F. 3d 1257, 1262-1265 (CA11 2020) (transgender pris- 
oner denied hormone therapy and ability to dress and 
groom as a female); Edmo v. Corizon, Inc., 935 F. 3d 757, 
767 (CAY 2019) (transgender prisoner requested sex reas- 
signment surgery); cf. Glenn v. Brumby, 663 F. 3d 1312, 
1320 (CA11 2011) (transgender individual fired for gender 
non-conformity). 

Although the Court does not want to think about the 
consequences of its decision, we will not be able to avoid 
those issues for long. The entire Federal Judiciary will be 
mired for years in disputes about the reach of the Court’s 
reasoning. 


* * * 


The updating desire to which the Court succumbs no 
doubt arises from humane and generous impulses. Today, 
many Americans know individuals who are gay, lesbian, or 
transgender and want them to be treated with the dignity, 
consideration, and fairness that everyone deserves. But the 
authority of this Court is limited to saying what the law is. 

The Court itself recognizes this: 


“The place to make new legislation . . . lies in Congress. 
When it comes to statutory interpretation, our role is 
limited to applying the law’s demands as faithfully as 
we can in the cases that come before us.” Ante, at 31. 


It is easy to utter such words. If only the Court would 
live by them. 
I respectfully dissent. 
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JUSTICE KAVANAUGH, dissenting. 


Like many cases in this Court, this case boils down to one 
fundamental question: Who decides? Title VII of the Civil 
Rights Act of 1964 prohibits employment discrimination 
“because of” an individual’s “race, color, religion, sex, or na- 
tional origin.” The question here is whether Title VII 
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should be expanded to prohibit employment discrimination 
because of sexual orientation. Under the Constitution’s 
separation of powers, the responsibility to amend Title VII 
belongs to Congress and the President in the legislative pro- 
cess, not to this Court. 

The political branches are well aware of this issue. In 
2007, the U.S. House of Representatives voted 235 to 184 
to prohibit employment discrimination on the basis of sex- 
ual orientation. In 2013, the U. S. Senate voted 64 to 32 in 
favor of a similar ban. In 2019, the House again voted 236 
to 173 to outlaw employment discrimination on the basis of 
sexual orientation. Although both the House and Senate 
have voted at different times to prohibit sexual orientation 
discrimination, the two Houses have not yet come together 
with the President to enact a bill into law. 

The policy arguments for amending Title VII are very 
weighty. The Court has previously stated, and I fully agree, 
that gay and lesbian Americans “cannot be treated as social 
outcasts or as inferior in dignity and worth.” Masterpiece 
Cakeshop, Lid. v. Colorado Civil Rights Comm’n, 584 U.S. 
___, ____ (2018) (slip op., at 9). 

But we are judges, not Members of Congress. And in Al- 
exander Hamilton’s words, federal judges exercise “neither 
Force nor Will, but merely judgment.” The Federalist No. 
78, p. 523 (J. Cooke ed. 1961). Under the Constitution’s 
separation of powers, our role as judges is to interpret and 
follow the law as written, regardless of whether we like the 
result. Cf. Texas v. Johnson, 491 U.S. 397, 420-421 (1989) 
(Kennedy, J., concurring). Our role is not to make or amend 
the law. As written, Title VII does not prohibit employment 
discrimination because of sexual orientation.! 


1Although this opinion does not separately analyze discrimination on 
the basis of gender identity, this opinion’s legal analysis of discrimina- 
tion on the basis of sexual orientation would apply in much the same way 
to discrimination on the basis of gender identity. 
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I 


Title VII makes it unlawful for employers to discriminate 
because of “race, color, religion, sex, or national origin.” 42 
U.S. C. §2000e—2(a)(1).2, As enacted in 1964, Title VII did 
not prohibit other forms of employment discrimination, 
such as age discrimination, disability discrimination, or 
sexual orientation discrimination. 

Over time, Congress has enacted new employment dis- 
crimination laws. In 1967, Congress passed and President 
Johnson signed the Age Discrimination in Employment Act. 
81 Stat. 602. In 1973, Congress passed and President 
Nixon signed the Rehabilitation Act, which in substance 
prohibited disability discrimination against federal and cer- 
tain other employees. 87 Stat. 355. In 1990, Congress 
passed and President George H. W. Bush signed the com- 
prehensive Americans with Disabilities Act. 104 Stat. 327. 

To prohibit age discrimination and disability discrimina- 
tion, this Court did not unilaterally rewrite or update the 


2Tn full, the statute provides: 

“Tt shall be an unlawful employment practice for an employer— 

“(1) to fail or refuse to hire or to discharge any individual, or otherwise 
to discriminate against any individual with respect to his compensation, 
terms, conditions, or privileges of employment, because of such individ- 
ual’s race, color, religion, sex, or national origin; or 

“(2) to limit, segregate, or classify his employees or applicants for em- 
ployment in any way which would deprive or tend to deprive any indi- 
vidual of employment opportunities or otherwise adversely affect his sta- 
tus as an employee, because of such individual’s race, color, religion, sex, 
or national origin.” 42 U.S. C. §2000e—2(a) (emphasis added). 

As the Court today recognizes, Title VII contains an important exemp- 
tion for religious organizations. §2000e—1(a); see also §2000e—2(e). The 
First Amendment also safeguards the employment decisions of religious 
employers. See Hosanna-Tabor Evangelical Lutheran Church and 
School v. EEOC, 565 U.S. 171, 188-195 (2012). So too, the Religious 
Freedom Restoration Act of 1993 exempts employers from federal laws 
that substantially burden the exercise of religion, subject to limited ex- 
ceptions. §2000bb-1. 
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law. Rather, Congress and the President enacted new leg- 
islation, as prescribed by the Constitution’s separation of 
powers. 

For several decades, Congress has considered numerous 
bills to prohibit employment discrimination based on sexual 
orientation. But as noted above, although Congress has 
come close, it has not yet shouldered a bill over the legisla- 
tive finish line. 

In the face of the unsuccessful legislative efforts (so far) 
to prohibit sexual orientation discrimination, judges may 
not rewrite the law simply because of their own policy 
views. Judges may not update the law merely because they 
think that Congress does not have the votes or the fortitude. 
Judges may not predictively amend the law just because 
they believe that Congress is likely to do it soon anyway. 

If judges could rewrite laws based on their own policy 
views, or based on their own assessments of likely future 
legislative action, the critical distinction between legisla- 
tive authority and judicial authority that undergirds the 
Constitution’s separation of powers would collapse, thereby 
threatening the impartial rule of law and individual liberty. 
As James Madison stated: “Were the power of judging 
joined with the legislative, the life and liberty of the subject 
would be exposed to arbitrary controul, for the judge would 
then be the legislator.” The Federalist No. 47, at 326 (citing 
Montesquieu). If judges could, for example, rewrite or up- 
date securities laws or healthcare laws or gun laws or envi- 
ronmental laws simply based on their own policy views, the 
Judiciary would become a democratically illegitimate su- 
per-legislature—unelected, and hijacking the important 
policy decisions reserved by the Constitution to the people’s 
elected representatives. 

Because judges interpret the law as written, not as they 
might wish it were written, the first 10 U. S. Courts of Ap- 
peals to consider whether Title VII prohibits sexual orien- 
tation discrimination all said no. Some 30 federal judges 
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considered the question. All 30 judges said no, based on the 
text of the statute. 30 out of 30. 

But in the last few years, a new theory has emerged. To 
end-run the bedrock separation-of-powers principle that 
courts may not unilaterally rewrite statutes, the plaintiffs 
here (and, recently, two Courts of Appeals) have advanced 
a novel and creative argument. They contend that discrim- 
ination “because of sexual orientation” and discrimination 
“because of sex” are actually not separate categories of dis- 
crimination after all. Instead, the theory goes, discrimina- 
tion because of sexual orientation always qualifies as dis- 
crimination because of sex: When a gay man is fired 
because he is gay, he is fired because he is attracted to men, 
even though a similarly situated woman would not be fired 
just because she is attracted to men. According to this the- 
ory, it follows that the man has been fired, at least as a lit- 
eral matter, because of his sex. 

Under this literalist approach, sexual orientation dis- 
crimination automatically qualifies as sex discrimination, 
and Title VII’s prohibition against sex discrimination there- 
fore also prohibits sexual orientation discrimination—and 
actually has done so since 1964, unbeknownst to everyone. 
Surprisingly, the Court today buys into this approach. 
Ante, at 9-12. 

For the sake of argument, I will assume that firing some- 
one because of their sexual orientation may, as a very literal 
matter, entail making a distinction based on sex. But to 
prevail in this case with their literalist approach, the plain- 
tiffs must also establish one of two other points. The plain- 
tiffs must establish that courts, when interpreting a stat- 
ute, adhere to literal meaning rather than ordinary 
meaning. Or alternatively, the plaintiffs must establish 
that the ordinary meaning of “discriminate because of 
sex”—not just the literal meaning—encompasses sexual 
orientation discrimination. The plaintiffs fall short on both 
counts. 
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First, courts must follow ordinary meaning, not literal 
meaning. And courts must adhere to the ordinary meaning 
of phrases, not just the meaning of the words in a phrase. 

There is no serious debate about the foundational inter- 
pretive principle that courts adhere to ordinary meaning, 
not literal meaning, when interpreting statutes. As Justice 
Scalia explained, “the good textualist is not a literalist.” A. 
Scalia, A Matter of Interpretation 24 (1997). Or as Profes- 
sor Eskridge stated: The “prime directive in statutory inter- 
pretation is to apply the meaning that a reasonable reader 
would derive from the text of the law,” so that “for hard 
cases as well as easy ones, the ordinary meaning (or the 
‘everyday meaning’ or the ‘commonsense’ reading) of the 
relevant statutory text is the anchor for statutory interpre- 
tation.” W. Eskridge, Interpreting Law 33, 34-35 (2016) 
(footnote omitted). Or as Professor Manning put it, proper 
statutory interpretation asks “how a reasonable person, 
conversant with the relevant social and linguistic conven- 
tions, would read the text in context. This approach recog- 
nizes that the literal or dictionary definitions of words will 
often fail to account for settled nuances or background con- 
ventions that qualify the literal meaning of language and, 
in particular, of legal language.” Manning, The Absurdity 
Doctrine, 116 Harv. L. Rev. 2387, 2392-2393 (2003). Or as 
Professor Nelson wrote: No “mainstream judge is interested 
solely in the literal definitions of a statute’s words.” Nelson, 
What Is Textualism?, 91 Va. L. Rev. 347, 376 (2005). The 
ordinary meaning that counts is the ordinary public mean- 
ing at the time of enactment—although in this case, that 
temporal principle matters little because the ordinary 
meaning of “discriminate because of sex” was the same in 
1964 as it is now. 

Judges adhere to ordinary meaning for two main reasons: 
rule of law and democratic accountability. A society gov- 
erned by the rule of law must have laws that are known and 
understandable to the citizenry. And judicial adherence to 
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ordinary meaning facilitates the democratic accountability 
of America’s elected representatives for the laws they enact. 
Citizens and legislators must be able to ascertain the law 
by reading the words of the statute. Both the rule of law 
and democratic accountability badly suffer when a court 
adopts a hidden or obscure interpretation of the law, and 
not its ordinary meaning. 

Consider a simple example of how ordinary meaning dif- 
fers from literal meaning. A statutory ban on “vehicles in 
the park” would literally encompass a baby stroller. But no 
good judge would interpret the statute that way because the 
word “vehicle,” in its ordinary meaning, does not encompass 
baby strollers. 

The ordinary meaning principle is longstanding and well 
settled. Time and again, this Court has rejected literalism 
in favor of ordinary meaning. Take a few examples: 


e The Court recognized that beans may be seeds “in the 
language of botany or natural history,” but concluded 
that beans are not seeds “in commerce” or “in common 
parlance.” Robertson v. Salomon, 130 U.S. 412, 414 
(1889). 

e The Court explained that tomatoes are literally “the 
fruit of a vine,” but “in the common language of the 
people,” tomatoes are vegetables. Nix v. Hedden, 149 
U.S. 304, 307 (1898). 

e The Court stated that the statutory term “vehicle” does 
not cover an aircraft: “No doubt etymologically it is 
possible to use the word to signify a conveyance work- 
ing on land, water or air.... But in everyday speech 
‘vehicle’ calls up the picture of a thing moving on land.” 
McBoyle v. United States, 283 U.S. 25, 26 (1931). 

e The Court pointed out that “this Court’s interpretation 
of the three-judge-court statutes has frequently devi- 
ated from the path of literalism.” Gonzalez v. Auto- 
matic Employees Credit Union, 419 U.S. 90, 96 (1974). 
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e The Court refused a reading of “mineral deposits” that 
would include water, even if “water is a ‘mineral,’ in 
the broadest sense of that word,” because it would 
bring about a “major... alteration in established legal 
relationships based on nothing more than an overly lit- 
eral reading of a statute, without any regard for its 
context or history.” Andrus v. Charlestone Stone Prod- 
ucts Co., 436 U.S. 604, 610, 616 (1978). 

e The Court declined to interpret “facilitating” a drug 
distribution crime in a way that would cover purchas- 
ing drugs, because the “literal sweep of ‘facilitate’ sits 
uncomfortably with common usage.” Abuelhawa v. 
United States, 556 U.S. 816, 820 (2009). 

e The Court rebuffed a literal reading of “personnel 
rules” that would encompass any rules that personnel 
must follow (as opposed to human resources rules 
about personnel), and stated that no one “using ordi- 
nary language would describe” personnel rules “in this 
manner.” Milner v. Department of Navy, 562 U. S. 562, 
578 (2011). 

e The Court explained that, when construing statutory 
phrases such as “arising from,” it avoids “uncritical lit- 
eralism leading to results that no sensible person could 
have intended.” Jennings v. Rodriguez, 583 U.S. __, 
__— ___ (2018) (plurality opinion) (slip op., at 9-10) Gn- 
ternal quotation marks omitted). 

Those cases exemplify a deeply rooted principle: When 
there is a divide between the literal meaning and the ordi- 
nary meaning, courts must follow the ordinary meaning. 

Next is a critical point of emphasis in this case. The dif- 
ference between literal and ordinary meaning becomes es- 
pecially important when—as in this case—judges consider 
phrases in statutes. (Recall that the shorthand version of 
the phrase at issue here is “discriminate because of sex.”)? 


3The full phrasing of the statute is provided above in footnote 2. This 
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Courts must heed the ordinary meaning of the phrase as a 
whole, not just the meaning of the words in the phrase. 
That is because a phrase may have a more precise or con- 
fined meaning than the literal meaning of the individual 
words in the phrase. Examples abound. An “American 
flag” could literally encompass a flag made in America, but 
in common parlance it denotes the Stars and Stripes. A 
“three-pointer” could literally include a field goal in football, 
but in common parlance, it is a shot from behind the arc in 
basketball. A “cold war” could literally mean any winter- 
time war, but in common parlance it signifies a conflict 
short of open warfare. A “washing machine” could literally 
refer to any machine used for washing any item, but in eve- 
ryday speech it means a machine for washing clothes. 

This Court has often emphasized the importance of stick- 
ing to the ordinary meaning of a phrase, rather than the 
meaning of words in the phrase. In FCC v. AT&T Inc., 562 
U.S. 397 (2011), for example, the Court explained: 


“AT&T’s argument treats the term ‘personal privacy’ 
as simply the sum of its two words: the privacy of a per- 
son.... But two words together may assume a more 
particular meaning than those words in isolation. We 
understand a golden cup to be a cup made of or resem- 
bling gold. A golden boy, on the other hand, is one who 
is charming, lucky, and talented. A golden opportunity 
is one not to be missed. ‘Personal’ in the phrase ‘per- 
sonal privacy’ conveys more than just ‘of a person.’ It 
suggests a type of privacy evocative of human con- 
cerns—not the sort usually associated with an entity 
like, say, AT&T.” Id., at 406. 


opinion uses “discriminate because of sex” as shorthand for “discriminate 
... because of... sex.” Also, the plaintiffs do not dispute that the ordi- 
nary meaning of the statutory phrase “discriminate” because of sex is the 
same as the statutory phrase “to fail or refuse to hire or to discharge any 
individual” because of sex. 
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Exactly right and exactly on point in this case. 

Justice Scalia explained the extraordinary importance of 
hewing to the ordinary meaning of a phrase: “Adhering to 
the fair meaning of the text (the textualist’s touchstone) 
does not limit one to the hyperliteral meaning of each word 
in the text. In the words of Learned Hand: ‘a sterile liter- 
alism ... loses sight of the forest for the trees.’ The full 
body of a text contains implications that can alter the literal 
meaning of individual words.” A. Scalia & B. Garner, Read- 
ing Law 356 (2012) (footnote omitted). Put another way, 
“the meaning of a sentence may be more than that of the 
separate words, as a melody is more than the notes.” 
Helvering v. Gregory, 69 F. 2d 809, 810-811 (CA2 1934) (L. 
Hand, J.). Judges must take care to follow ordinary mean- 
ing “when two words combine to produce a meaning that is 
not the mechanical composition of the two words sepa- 
rately.” Eskridge, Interpreting Law, at 62. Dictionaries are 
not “always useful for determining the ordinary meaning of 
word clusters (like ‘driving a vehicle’) or phrases and 
clauses or entire sentences.” Id., at 44. And we must rec- 
ognize that a phrase can cover a “dramatically smaller cat- 
egory than either component term.” Id., at 62. 

If the usual evidence indicates that a statutory phrase 
bears an ordinary meaning different from the literal 
strung-together definitions of the individual words in the 
phrase, we may not ignore or gloss over that discrepancy. 
“Legislation cannot sensibly be interpreted by stringing to- 
gether dictionary synonyms of each word and proclaiming 
that, if the right example of the meaning of each is selected, 
the ‘plain meaning’ of the statute leads to a particular re- 
sult. No theory of interpretation, including textualism it- 
self, is premised on such an approach.” 883 F. 3d 100, 144, 
n. 7 (CA2 2018) (Lynch, J., dissenting).* 


4 Another longstanding canon of statutory interpretation—the absurd- 
ity canon—similarly reflects the law’s focus on ordinary meaning rather 
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In other words, this Court’s precedents and longstanding 
principles of statutory interpretation teach a clear lesson: 
Do not simply split statutory phrases into their component 
words, look up each in a dictionary, and then mechanically 
put them together again, as the majority opinion today mis- 
takenly does. See ante, at 5-9. To reiterate Justice Scalia’s 
caution, that approach misses the forest for the trees. 

A literalist approach to interpreting phrases disrespects 
ordinary meaning and deprives the citizenry of fair notice 
of what the law is. It destabilizes the rule of law and 
thwarts democratic accountability. For phrases as well as 
terms, the “linchpin of statutory interpretation is ordinary 
meaning, for that is going to be most accessible to the citi- 
zenry desirous of following the law and to the legislators 
and their staffs drafting the legal terms of the plans 
launched by statutes and to the administrators and judges 
implementing the statutory plan.” Eskridge, Interpreting 
Law, at 81; see Scalia, A Matter of Interpretation, at 17. 

Bottom line: Statutory Interpretation 101 instructs 
courts to follow ordinary meaning, not literal meaning, and 
to adhere to the ordinary meaning of phrases, not just the 
meaning of the words in a phrase. 

Second, in light of the bedrock principle that we must ad- 
here to the ordinary meaning of a phrase, the question in 
this case boils down to the ordinary meaning of the phrase 
“discriminate because of sex.” Does the ordinary meaning 
of that phrase encompass discrimination because of sexual 
orientation? The answer is plainly no. 


than literal meaning. That canon tells courts to avoid construing a stat- 
ute in a way that would lead to absurd consequences. The absurdity 
canon, properly understood, is “an implementation of (rather than. ..an 
exception to) the ordinary meaning rule.” W. Eskridge, Interpreting Law 
72 (2016). “What the rule of absurdity seeks to do is what all rules of 
interpretation seek to do: make sense of the text.” A. Scalia & B. Garner, 
Reading Law 235 (2012). 
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On occasion, it can be difficult for judges to assess ordi- 
nary meaning. Not here. Both common parlance and com- 
mon legal usage treat sex discrimination and sexual orien- 
tation discrimination as two distinct categories of 
discrimination—back in 1964 and still today. 

As to common parlance, few in 1964 (or today) would de- 
scribe a firing because of sexual orientation as a firing be- 
cause of sex. As commonly understood, sexual orientation 
discrimination is distinct from, and not a form of, sex dis- 
crimination. The majority opinion acknowledges the com- 
mon understanding, noting that the plaintiffs here proba- 
bly did not tell their friends that they were fired because of 
their sex. Ante, at 16. That observation is clearly correct. 
In common parlance, Bostock and Zarda were fired because 
they were gay, not because they were men. 

Contrary to the majority opinion’s approach today, this 
Court has repeatedly emphasized that common parlance 
matters in assessing the ordinary meaning of a statute, be- 
cause courts heed how “most people” “would have under- 
stood” the text of a statute when enacted. New Prime Inc. 
v. Oliveira, 586 U.S. ___, _ — (2019) (slip op., at 6-7); 
see Henson v. Santander Consumer USA Inc., 582 U.S. __., 
____ (2017) (slip op., at 4) (using a conversation between 
friends to demonstrate ordinary meaning); see also Wiscon- 
sin Central Ltd. v. United States, 585 U.S. , — — 
(2018) (slip op., at 2-3) (similar); AT&T, 562 U.S., at 403— 
404 (similar). 

Consider the employer who has four employees but must 
fire two of them for financial reasons. Suppose the four em- 
ployees are a straight man, a straight woman, a gay man, 
and a lesbian. The employer with animosity against women 
(animosity based on sex) will fire the two women. The em- 
ployer with animosity against gays (animosity based on sex- 
ual orientation) will fire the gay man and the lesbian. 
Those are two distinct harms caused by two distinct biases 
that have two different outcomes. To treat one as a form of 
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the other—as the majority opinion does—misapprehends 
common language, human psychology, and real life. See 
Hively v. Ivy Tech Community College of Ind., 853 F. 3d 339, 
363 (CA7 2017) (Sykes, J., dissenting). 

It also rewrites history. Seneca Falls was not Stonewall. 
The women’s rights movement was not (and is not) the gay 
rights movement, although many people obviously support 
or participate in both. So to think that sexual orientation 
discrimination is just a form of sex discrimination is not just 
a mistake of language and psychology, but also a mistake of 
history and sociology. 

Importantly, an overwhelming body of federal law re- 
flects and reinforces the ordinary meaning and demon- 
strates that sexual orientation discrimination is distinct 
from, and not a form of, sex discrimination. Since enacting 
Title VII in 1964, Congress has never treated sexual orien- 
tation discrimination the same as, or as a form of, sex dis- 
crimination. Instead, Congress has consistently treated sex 
discrimination and sexual orientation discrimination as le- 
gally distinct categories of discrimination. 

Many federal statutes prohibit sex discrimination, and 
many federal statutes also prohibit sexual orientation dis- 
crimination. But those sexual orientation statutes ex- 
pressly prohibit sexual orientation discrimination in addi- 
tion to expressly prohibiting sex discrimination. Every 
single one. To this day, Congress has never defined sex dis- 
crimination to encompass sexual orientation discrimina- 
tion. Instead, when Congress wants to prohibit sexual ori- 
entation discrimination in addition to sex discrimination, 
Congress explicitly refers to sexual orientation discrimina- 
tion.® 


5See 18 U.S. C. §249(a)(2)(A) (criminalizing violence because of “gen- 
der, sexual orientation”); 20 U. S. C. §1092(f)(1)(F)(i) (requiring funding 
recipients to collect statistics on crimes motivated by the victim’s “gen- 
der, ... sexual orientation”); 34 U.S.C. §12291(b)(13)(A) (prohibiting 
discrimination on the basis of “sex, ... sexual orientation”); §30501(1) 
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That longstanding and widespread congressional prac- 
tice matters. When interpreting statutes, as the Court has 
often said, we “usually presume differences in language” 
convey “differences in meaning.” Wisconsin Central, 585 
U.S., at ___ (slip op., at 4) Gnternal quotation marks omit- 
ted). When Congress chooses distinct phrases to accom- 
plish distinct purposes, and does so over and over again for 
decades, we may not lightly toss aside all of Congress’s care- 
ful handiwork. As Justice Scalia explained for the Court, 
‘It is not our function” to “treat alike subjects that different 
Congresses have chosen to treat differently.” West Virginia 
Univ. Hospitals, Inc. v. Casey, 499 U.S. 83, 101 (1991); see 
id., at 92. 

And the Court has likewise stressed that we may not read 
“a specific concept into general words when precise lan- 
guage in other statutes reveals that Congress knew how to 
identify that concept.” Eskridge, Interpreting Law, at 415; 
see University of Tex. Southwestern Medical Center v. Nas- 
sar, 570 U.S. 338, 357 (2013); Arlington Central School 
Dist. Bd. of Ed. v. Murphy, 548 U.S. 291, 297-298 (2006); 
Jama v. Immigration and Customs Enforcement, 543 U.S. 
335, 341-342 (2005); Custis v. United States, 511 U.S. 485, 
491-493 (1994); West Virginia Univ. Hospitals, 499 U.S., 
at 99. 


(identifying violence motivated by “gender, sexual orientation” as na- 
tional problem); §30503(a)(1)(C) (authorizing Attorney General to assist 
state, local, and tribal investigations of crimes motivated by the victim’s 
“gender, sexual orientation”); §§41305(b)(1), (8) (requiring Attorney Gen- 
eral to acquire data on crimes motivated by “gender .. . , sexual orienta- 
tion,” but disclaiming any cause of action including one “based on dis- 
crimination due to sexual orientation”); 42 U.S.C. §294e-1(b)(2) 
(conditioning funding on institution’s inclusion of persons of “different 
genders and sexual orientations”); see also United States Sentencing 
Commission, Guidelines Manual §3A1.1(a) (Nov. 2018) (authorizing in- 
creased offense level if the crime was motivated by the victim’s “gender 
... or sexual orientation”); 2E Guide to Judiciary Policy §320 (2019) (pro- 
hibiting judicial discrimination because of “sex, .. . sexual orientation”). 
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So it is here. As demonstrated by all of the statutes cov- 
ering sexual orientation discrimination, Congress knows 
how to prohibit sexual orientation discrimination. So 
courts should not read that specific concept into the general 
words “discriminate because of sex.” We cannot close our 
eyes to the indisputable fact that Congress—for several dec- 
ades in a large number of statutes—has identified sex dis- 
crimination and sexual orientation discrimination as two 
distinct categories. 

Where possible, we also strive to interpret statutes so as 
not to create undue surplusage. It is not uncommon to find 
some scattered redundancies in statutes. But reading sex 
discrimination to encompass sexual orientation discrimina- 
tion would cast aside as surplusage the numerous refer- 
ences to sexual orientation discrimination sprinkled 
throughout the U.S. Code in laws enacted over the last 25 
years. 

In short, an extensive body of federal law both reflects 
and reinforces the widespread understanding that sexual 
orientation discrimination is distinct from, and not a form 
of, sex discrimination. 

The story is the same with bills proposed in Congress. 
Since the 1970s, Members of Congress have introduced 
many bills to prohibit sexual orientation discrimination in 
the workplace. Until very recently, all of those bills would 
have expressly established sexual orientation as a sepa- 
rately proscribed category of discrimination. The bills did 
not define sex discrimination to encompass sexual orienta- 
tion discrimination.® 


6See, e.g., H. R. 14752, 93d Cong., 2d Sess., §§6, 11 (1974) (amending 
Title VII “by adding after the word ‘sex’” the words “‘sexual orienta- 
tion,” defined as “choice of sexual partner according to gender”); H. R. 
451, 95th Cong., 1st Sess., §§6, 11 (1977) (“adding after the word ‘sex,’ 
... ‘affectional or sexual preference,” defined as “having or manifesting 
an emotional or physical attachment to another consenting person or 
persons of either gender, or having or manifesting a preference for such 
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The proposed bills are telling not because they are rele- 
vant to congressional intent regarding Title VII. See Cen- 
tral Bank of Denver, N. A. v. First Interstate Bank of Den- 
ver, N.A., 511 U.S. 164, 186-188 (1994). Rather, the 
proposed bills are telling because they, like the enacted 
laws, further demonstrate the widespread usage of the Eng- 
lish language in the United States: Sexual orientation dis- 
crimination is distinct from, and not a form of, sex discrim- 
ination. 

Presidential Executive Orders reflect that same common 
understanding. In 1967, President Johnson signed an Ex- 
ecutive Order prohibiting sex discrimination in federal em- 
ployment. In 1969, President Nixon issued a new order that 
did the same. Exec. Order No. 11375, 3 CFR 684 (1966— 
1970 Comp.); Exec. Order No. 11478, id., at 803. In 1998, 
President Clinton charted a new path and signed an Exec- 
utive Order prohibiting sexual orientation discrimination 
in federal employment. Exec. Order No. 13087, 3 CFR 191 
(1999). The Nixon and Clinton Executive Orders remain in 
effect today. 


attachment”); 8. 1708, 97th Cong., 1st Sess., §§1, 2 (1981) (“inserting af- 
ter ‘sex’. . . ‘sexual orientation,” defined as “‘homosexuality, heterosex- 
uality, and bisexuality’”); H. R. 230, 99th Cong., 1st Sess., §§4, 8 (1985) 
(inserting after ‘sex,’ . . . ‘affectional or sexual orientation,” defined as 
“homosexuality, heterosexuality, and bisexuality”); S. 47, 101st Cong., 
Ist Sess., §§5, 9 (1989) (“inserting after ‘sex,’ ... ‘affectional or sexual 
orientation,” defined as “homosexuality, heterosexuality, and bisexual- 
ity”); H. R. 431, 103d Cong., 1st Sess., §2 (1993) (prohibiting discrimina- 
tion “on account of .. . sexual orientation” without definition); H. R. 1858, 
105th Cong., 1st Sess., §§3, 4 (1997) (prohibiting discrimination “on the 
basis of sexual orientation,” defined as “homosexuality, bisexuality, or 
heterosexuality”); H. R. 2692, 107th Cong., 1st Sess., §§8, 4 (2001) (pro- 
hibiting discrimination “because of ... sexual orientation,” defined as 
“homosexuality, bisexuality, or heterosexuality”); H.R. 2015, 110th 
Cong., 1st Sess., §§3, 4 (2007) (prohibiting discrimination “because of .. . 
sexual orientation,” defined as “homosexuality, heterosexuality, or bisex- 
uality”); S. 811, 112th Cong., 1st Sess., §§3, 4 (2011) (same). 
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Like the relevant federal statutes, the 1998 Clinton Ex- 
ecutive Order expressly added sexual orientation as a new, 
separately prohibited form of discrimination. As Judge 
Lynch cogently spelled out, “the Clinton Administration did 
not argue that the prohibition of sex discrimination in” the 
prior 1969 Executive Order “already banned, or henceforth 
would be deemed to ban, sexual orientation discrimina- 
tion.” 883 F. 3d, at 152, n. 22 (dissenting opinion). In short, 
President Clinton’s 1998 Executive Order indicates that the 
Executive Branch, like Congress, has long understood sex- 
ual orientation discrimination to be distinct from, and not 
a form of, sex discrimination. 

Federal regulations likewise reflect that same under- 
standing. The Office of Personnel Management is the fed- 
eral agency that administers and enforces personnel rules 
across the Federal Government. OPM has issued regula- 
tions that “govern .. . the employment practices of the Fed- 
eral Government generally, and of individual agencies.” 5 
CFR §§300.101, 300.102 (2019). Like the federal statutes 
and the Presidential Executive Orders, those OPM regula- 
tions separately prohibit sex discrimination and sexual ori- 
entation discrimination. 

The States have proceeded in the same fashion. A major- 
ity of States prohibit sexual orientation discrimination in 
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employment, either by legislation applying to most work- 
ers,’ an executive order applying to public employees,® or 


7See Cal. Govt. Code Ann. §12940(a) (West 2020 Cum. Supp.) (prohib- 
iting discrimination because of “sex, .. . sexual orientation,” etc.); Colo. 
Rev. Stat. §24-34—402(1)(a) (2019) (prohibiting discrimination because 
of “sex, sexual orientation,” etc.); Conn. Gen. Stat. §46a—81c (2017) (pro- 
hibiting discrimination because of “sexual orientation”); Del. Code Ann., 
Tit. 19, §711 (2018 Cum. Supp.) (prohibiting discrimination because of 
“sex (including pregnancy), sexual orientation,” etc.); D.C. Code §2— 
1402.11(a)(1) (2019 Cum. Supp.) (prohibiting discrimination based on 
“sex, .. . sexual orientation,” etc.); Haw. Rev. Stat. §378-2(a)(1)(A) (2018 
Cum. Supp.) (prohibiting discrimination because of “sex[,] ... sexual ori- 
entation,” etc.); Ill. Comp. Stat., ch. 775, §§5/1—-103(Q), 5/2-102(A) (West 
2018) (prohibiting discrimination because of “sex, . . . sexual orientation,” 
etc.); Iowa Code §216.6(1)(a) (2018) (prohibiting discrimination because 
of “sex, sexual orientation,” etc.); Me. Rev. Stat. Ann., Tit. 5, §4572(1)(A) 
(2018) (prohibiting discrimination because of “sex, sexual orientation,” 
etc.); Md. State Govt. Code Ann. §20—-606(a)(1)(i) (Supp. 2019) (prohibit- 
ing discrimination because of “sex, ... sexual orientation,” etc.); Mass. 
Gen. Laws, ch. 151B, §4 (2018) (prohibiting discrimination because of 
“sex, ... sexual orientation,” etc.); Minn. Stat. §863A.08(2) (2018) (pro- 
hibiting discrimination because of “sex, ... sexual orientation,” etc.); 
Nev. Rev. Stat. §613.330(1) (2017) (prohibiting discrimination because of 
“sex, sexual orientation,” etc.); N. H. Rev. Stat. Ann. §354—A:7(I) (2018 
Cum. Supp.) (prohibiting discrimination because of “sex,” “sexual orien- 
tation,” etc.); N. J. Stat. Ann. §10:5-12(a) (West Supp. 2019) (prohibiting 
discrimination because of “sexual orientation, . .. sex,” etc.); N. M. Stat. 
Ann. §28-1—7(A) (Supp. 2019) (prohibiting discrimination because of 
“sex, sexual orientation,” etc.); N. Y. Exec. Law Ann. §296(1)(a) (West 
Supp. 2020) (prohibiting discrimination because of “sexual orientation, 
... sex,” etc.); Ore. Rev. Stat. §659A.030(1) (2019) (prohibiting discrimi- 
nation because of “sex, sexual orientation,” etc.); R. I. Gen. Laws §28—5— 
7(1) (Supp. 2019) (prohibiting discrimination because of “sex, sexual ori- 
entation,” etc.); Utah Code §84A—5—-106(1) (2019) (prohibiting discrimi- 
nation because of “sex; ... sexual orientation,” etc.); Vt. Stat. Ann., Tit. 
21, §495(a)(1) (2019 Cum. Supp.) (prohibiting discrimination because of 
“sex, sexual orientation,” etc.); Wash. Rev. Code §49.60.180 (2008) (pro- 


hibiting discrimination because of “sex, ... sexual orientation,” etc.). 
8See, e.g., Alaska Admin. Order No. 195 (2002) (prohibiting public-em- 
ployment discrimination because of “sex, ... sexual orientation,” etc.); 


Ariz. Exec. Order No. 2003-22 (2008) (prohibiting public-employment 
discrimination because of “sexual orientation”); Cal. Exec. Order No. B— 
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both. Almost every state statute or executive order pro- 
scribing sexual orientation discrimination expressly pro- 
hibits sexual orientation discrimination separately from 
the State’s ban on sex discrimination. 


54-79 (1979) (prohibiting public-employment discrimination because of 
“sexual preference”); Colo. Exec. Order (Dec. 10, 1990) (prohibiting pub- 
lic-employment discrimination because of “gender, sexual orientation,” 
etc.); Del. Exec. Order No. 8 (2009) (prohibiting public-employment dis- 
crimination because of “gender, . . . sexual orientation,” etc.); Ind. Gover- 
nor’s Pol’y Statement (2018) (prohibiting public-employment discrimina- 
tion because of “sex, .. . sexual orientation,” etc.); Kan. Exec. Order No. 
19-02 (2019) (prohibiting public-employment discrimination because of 
“gender, sexual orientation,” etc.); Ky. Exec. Order No. 2008-473 (2008) 
(prohibiting public-employment discrimination because of “sex, .. . sex- 
ual orientation,” etc.); Mass. Exec. Order No. 526 (2011) (prohibiting pub- 
lic-employment discrimination because of “gender, ... sexual orienta- 
tion,” etc.); Minn. Exec. Order No. 86-14 (1986) (prohibiting public- 
employment discrimination because of “sexual orientation”); Mo. Exec. 
Order No. 10—24 (2010) (prohibiting public-employment discrimination 
because of “sex, .. . sexual orientation,” etc.); Mont. Exec. Order No. 04— 
2016 (2016) (prohibiting public-employment discrimination because of 
“sex, .... sexual orientation,” etc.); N. H. Exec. Order No. 2016—04 (2016) 
(prohibiting public-employment discrimination because of “sex, sexual 
orientation,” etc.); N. J. Exec. Order No. 39 (1991) (prohibiting public- 
employment discrimination because of “sexual orientation”); N. C. Exec. 
Order No. 24 (2017) (prohibiting public-employment discrimination be- 
cause of “sex, ... sexual orientation,” etc.); Ohio Exec. Order No. 2019— 
05D (2019) (prohibiting public-employment discrimination because of 
“gender, .. . sexual orientation,” etc.); Ore. Exec. Order No. 19-08 (2019) 
(prohibiting public-employment discrimination because of “sexual orien- 
tation”); Pa. Exec. Order No. 2016—04 (2016) (prohibiting public-employ- 
ment discrimination because of “gender, sexual orientation,” etc.); R. I. 
Exec. Order No. 93-1 (1998) (prohibiting public-employment discrimina- 
tion because of “sex, .. . sexual orientation,” etc.); Va. Exec. Order No. 1 
(2018) (prohibiting public-employment discrimination because of “sex, 
... sexual orientation,” etc.); Wis. Exec. Order No. 1 (2019) (prohibiting 
public-employment discrimination because of “sex, ... sexual orienta- 
tion,” etc.); cf. Wis. Stat. §§111.36(1)(d)(1), 111.321 (2016) (prohibiting 
employment discrimination because of sex, defined as including discrim- 
ination because of “sexual orientation”); Mich. Exec. Directive No. 2019— 
9 (2019) (prohibiting public-employment discrimination because of “sex,” 
defined as including “sexual orientation”). 
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That common usage in the States underscores that sex- 
ual orientation discrimination is commonly understood as a 
legal concept distinct from sex discrimination. 

And it is the common understanding in this Court as well. 
Since 1971, the Court has employed rigorous or heightened 
constitutional scrutiny of laws that classify on the basis of 
sex. See United States v. Virginia, 518 U.S. 515, 581-533 
(1996); J. E. B. v. Alabama ex rel. T. B., 511 U.S. 127, 1386— 
137 (1994); Craig v. Boren, 429 U.S. 190, 197-199 (1976); 
Frontiero v. Richardson, 411 U. S. 677, 682-684 (19738) (plu- 
rality opinion); Reed v. Reed, 404 U.S. 71, 75-77 (1971). 
Over the last several decades, the Court has also decided 
many cases involving sexual orientation. But in those 
cases, the Court never suggested that sexual orientation 
discrimination is just a form of sex discrimination. All of 
the Court’s cases from Bowers to Romer to Lawrence to 
Windsor to Obergefell would have been far easier to analyze 
and decide if sexual orientation discrimination were just a 
form of sex discrimination and therefore received the same 
heightened scrutiny as sex discrimination under the Equal 
Protection Clause. See Bowers v. Hardwick, 478 U.S. 186 
(1986); Romer v. Evans, 517 U.S. 620 (1996); Lawrence v. 
Texas, 539 U.S. 558 (20038); United States v. Windsor, 570 
U.S. 744 (2018); Obergefell v. Hodges, 576 U.S. 644 (2015). 

Did the Court in all of those sexual orientation cases just 
miss that obvious answer—and overlook the fact that sex- 
ual orientation discrimination is actually a form of sex dis- 
crimination? That seems implausible. Nineteen Justices 
have participated in those cases. Not a single Justice stated 
or even hinted that sexual orientation discrimination was 
just a form of sex discrimination and therefore entitled to 
the same heightened scrutiny under the Equal Protection 
Clause. The opinions in those five cases contain no trace of 
such reasoning. That is presumably because everyone on 
this Court, too, has long understood that sexual orientation 
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discrimination is distinct from, and not a form of, sex dis- 
crimination. 

In sum, all of the usual indicators of ordinary meaning— 
common parlance, common usage by Congress, the practice 
in the Executive Branch, the laws in the States, and the 
decisions of this Court—overwhelmingly establish that sex- 
ual orientation discrimination is distinct from, and not a 
form of, sex discrimination. The usage has been consistent 
across decades, in both the federal and state contexts. 

Judge Sykes summarized the law and language this way: 
“To a fluent speaker of the English language—then and 
now—... discrimination ‘because of sex’ is not reasonably 
understood to include discrimination based on sexual orien- 
tation, a different immutable characteristic. Classifying 
people by sexual orientation is different than classifying 
them by sex. The two traits are categorically distinct and 
widely recognized as such. There is no ambiguity or vague- 
ness here.” Hively, 853 F. 3d, at 363 (dissenting opinion). 

To tie it all together, the plaintiffs have only two routes 
to succeed here. Either they can say that literal meaning 
overrides ordinary meaning when the two conflict. Or they 
can say that the ordinary meaning of the phrase “discrimi- 
nate because of sex” encompasses sexual orientation dis- 
crimination. But the first flouts long-settled principles of 
statutory interpretation. And the second contradicts the 
widespread ordinary use of the English language in Amer- 
ica. 


II 


Until the last few years, every U. S. Court of Appeals to 
address this question concluded that Title VII does not pro- 
hibit discrimination because of sexual orientation. As noted 
above, in the first 10 Courts of Appeals to consider the is- 
sue, all 30 federal judges agreed that Title VII does not pro- 
hibit sexual orientation discrimination. 30 out of 30 
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judges.? 

The unanimity of those 30 federal judges shows that the 
question as a matter of law, as compared to as a matter of 
policy, was not deemed close. Those 30 judges realized a 
seemingly obvious point: Title VII is not a general grant of 
authority for judges to fashion an evolving common law of 
equal treatment in the workplace. Rather, Title VII identi- 
fies certain specific categories of prohibited discrimination. 
And under the separation of powers, Congress—not the 
courts—possesses the authority to amend or update the 
law, as Congress has done with age discrimination and dis- 
ability discrimination, for example. 

So what changed from the situation only a few years ago 
when 30 out of 30 federal judges had agreed on this ques- 
tion? Not the text of Title VII. The law has not changed. 
Rather, the judges’ decisions have evolved. 

To be sure, the majority opinion today does not openly 
profess that it is judicially updating or amending Title VII. 
Cf. Hively, 853 F. 3d, at 357 (Posner, J., concurring). But 
the majority opinion achieves the same outcome by seizing 
on literal meaning and overlooking the ordinary meaning of 
the phrase “discriminate because of sex.” Although the ma- 
jority opinion acknowledges that the meaning of a phrase 
and the meaning of a phrase’s individual words could differ, 
it dismisses phrasal meaning for purposes of this case. The 
majority opinion repeatedly seizes on the meaning of the 


®See Higgins v. New Balance Athletic Shoe, Inc., 194 F. 3d 252, 258— 
259 (CA1 1999); Simonton v. Runyon, 232 F. 3d 33, 36 (CA2 2000); Bibby 
v. Philadelphia Coca Cola Bottling Co., 260 F. 3d 257, 261 (CA3 2001); 
Wrightson v. Pizza Hut of America, Inc., 99 F. 8d 138, 148 (CA4 1996); 
Blum v. Gulf Oil Corp., 597 F. 2d 936, 938 (CA5 1979) (per curiam); Ruth 
v. Children’s Medical Center, 1991 WL 151158, *5 (CA6, Aug. 8, 1991) 
(per curiam); Ulane v. Eastern Airlines, Inc., 742 F. 2d 1081, 1084-1085 
(CA7 1984); Williamson v. A. G. Edwards & Sons, Inc., 876 F. 2d 69, 70 
(CA8 1989) (per curiam); DeSantis v. Pacific Tel. & Tel. Co., 608 F. 2d 
3827, 329-330 (CA9 1979); Medina v. Income Support Div., N. M., 413 
F. 8d 1181, 1185 (CA10 20085). 
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statute’s individual terms, mechanically puts them back to- 
gether, and generates an interpretation of the phrase “dis- 
criminate because of sex” that is literal. See ante, at 5-9, 
17, 24-26. But to reiterate, that approach to statutory in- 
terpretation is fundamentally flawed. Bedrock principles of 
statutory interpretation dictate that we look to ordinary 
meaning, not literal meaning, and that we likewise adhere 
to the ordinary meaning of phrases, not just the meaning of 
words in a phrase. And the ordinary meaning of the phrase 
“discriminate because of sex” does not encompass sexual 
orientation discrimination. 

The majority opinion deflects that critique by saying that 
courts should base their interpretation of statutes on the 
text as written, not on the legislators’ subjective intentions. 
Ante, at 20, 23-30. Of course that is true. No one disagrees. 
It is “the provisions of our laws rather than the principal 
concerns of our legislators by which we are governed.” On- 
cale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 79 
(1998). 

But in my respectful view, the majority opinion makes a 
fundamental mistake by confusing ordinary meaning with 
subjective intentions. To briefly explain: In the early years 
after Title VII was enacted, some may have wondered 
whether Title VII’s prohibition on sex discrimination pro- 
tected male employees. After all, covering male employees 
may not have been the intent of some who voted for the stat- 
ute. Nonetheless, discrimination on the basis of sex against 
women and discrimination on the basis of sex against men 
are both understood as discrimination because of sex (back 
in 1964 and now) and are therefore encompassed within Ti- 
tle VII. Cf. id., at 78-79; see Newport News Shipbuilding 
& Dry Dock Co. v. EEOC, 462 U. 8S. 669, 682-685 (1983). So 
too, regardless of what the intentions of the drafters might 
have been, the ordinary meaning of the law demonstrates 
that harassing an employee because of her sex is discrimi- 
nating against the employee because of her sex with respect 
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to the “terms, conditions, or privileges of employment,” as 
this Court rightly concluded. Meritor Savings Bank, FSB 
v. Vinson, 477 U. S. 57, 64 (1986) Gnternal quotation marks 
omitted).!° 

By contrast, this case involves sexual orientation discrim- 
ination, which has long and widely been understood as dis- 
tinct from, and not a form of, sex discrimination. Until now, 
federal law has always reflected that common usage and 
recognized that distinction between sex discrimination and 
sexual orientation discrimination. To fire one employee be- 
cause she is a woman and another employee because he is 
gay implicates two distinct societal concerns, reveals two 
distinct biases, imposes two distinct harms, and falls within 
two distinct statutory prohibitions. 


10 An amicus brief supporting the plaintiffs suggests that the plaintiffs’ 
interpretive approach is supported by the interpretive approach em- 
ployed by the Court in its landmark decision in Brown v. Board of Edu- 
cation, 347 U.S. 483 (1954). See Brief for Anti-Discrimination Scholars 
as Amici Curiae 4. That suggestion is incorrect. Brown is a correct de- 
cision as a matter of original public meaning. There were two analytical 
components of Brown. One issue was the meaning of “equal protection.” 
The Court determined that black Americans—like all Americans—have 
an individual equal protection right against state discrimination on the 
basis of race. (That point is also directly made in Bolling v. Sharpe, 347 
U.S. 497, 499-500 (1954).) Separate but equal is not equal. The other 
issue was whether that racial nondiscrimination principle applied to 
public schools, even though public schools did not exist in any compara- 
ble form in 1868. The answer was yes. The Court applied the equal 
protection principle to public schools in the same way that the Court ap- 
plies, for example, the First Amendment to the Internet and the Fourth 
Amendment to cars. 

This case raises the same kind of inquiry as the first question in 
Brown. There, the question was what equal protection meant. Here, the 
question is what “discriminate because of sex” means. If this case raised 
the question whether the sex discrimination principle in Title VII applied 
to some category of employers unknown in 1964, such as to social media 
companies, it might be a case in Brown’s second category, akin to the 
question whether the racial nondiscrimination principle applied to public 
schools. But that is not this case. 
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To be sure, as Judge Lynch appropriately recognized, it 
is “understandable” that those seeking legal protection for 
gay people “search for innovative arguments to classify 
workplace bias against gays as a form of discrimination 
that is already prohibited by federal law. But the argu- 
ments advanced by the majority ignore the evident mean- 
ing of the language of Title VII, the social realities that dis- 
tinguish between the kinds of biases that the statute sought 
to exclude from the workplace from those it did not, and the 
distinctive nature of anti-gay prejudice.” 883 F. 3d, at 162 
(dissenting opinion). 

The majority opinion insists that it is not rewriting or up- 
dating Title VII, but instead is just humbly reading the text 
of the statute as written. But that assertion is tough to ac- 
cept. Most everyone familiar with the use of the English 
language in America understands that the ordinary mean- 
ing of sexual orientation discrimination is distinct from the 
ordinary meaning of sex discrimination. Federal law dis- 
tinguishes the two. State law distinguishes the two. This 
Court’s cases distinguish the two. Statistics on discrimina- 
tion distinguish the two. History distinguishes the two. 
Psychology distinguishes the two. Sociology distinguishes 
the two. Human resources departments all over America 
distinguish the two. Sports leagues distinguish the two. 
Political groups distinguish the two. Advocacy groups dis- 
tinguish the two. Common parlance distinguishes the two. 
Common sense distinguishes the two. 

As aresult, many Americans will not buy the novel inter- 
pretation unearthed and advanced by the Court today. 
Many will no doubt believe that the Court has unilaterally 
rewritten American vocabulary and American law—a “stat- 
utory amendment courtesy of unelected judges.” Hively, 
858 F. 3d, at 360 (Sykes, J., dissenting). Some will surmise 
that the Court succumbed to “the natural desire that be- 
guiles judges along with other human beings into imposing 
their own views of goodness, truth, and justice upon others.” 
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Furman v. Georgia, 408 U.S. 238, 467 (1972) (Rehnquist, 
J., dissenting). 

I have the greatest, and unyielding, respect for my col- 
leagues and for their good faith. But when this Court 
usurps the role of Congress, as it does today, the public un- 
derstandably becomes confused about who the policymak- 
ers really are in our system of separated powers, and inev- 
itably becomes cynical about the oft-repeated aspiration 
that judges base their decisions on law rather than on per- 
sonal preference. The best way for judges to demonstrate 
that we are deciding cases based on the ordinary meaning 
of the law is to walk the walk, even in the hard cases when 
we might prefer a different policy outcome. 


* * * 


In judicially rewriting Title VII, the Court today cashiers 
an ongoing legislative process, at a time when a new law to 
prohibit sexual orientation discrimination was probably 
close at hand. After all, even back in 2007—a veritable life- 
time ago in American attitudes about sexual orientation— 
the House voted 235 to 184 to prohibit sexual orientation 
discrimination in employment. H. R. 3685, 110th Cong., 1st 
Sess. In 2013, the Senate overwhelmingly approved a sim- 
ilar bill, 64 to 32. S. 815, 113th Cong., 1st Sess. In 2019, 
the House voted 236 to 173 to amend Title VII to prohibit 
employment discrimination on the basis of sexual orienta- 
tion. H. R. 5, 116th Cong., 1st Sess. It was therefore easy 
to envision a day, likely just in the next few years, when the 
House and Senate took historic votes on a bill that would 
prohibit employment discrimination on the basis of sexual 
orientation. It was easy to picture a massive and celebra- 
tory Presidential signing ceremony in the East Room or on 
the South Lawn. 

It is true that meaningful legislative action takes time— 
often too much time, especially in the unwieldy morass on 
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Capitol Hill. But the Constitution does not put the Legis- 
lative Branch in the “position of a television quiz show con- 
testant so that when a given period of time has elapsed and 
a problem remains unsolved by them, the federal judiciary 
may press a buzzer and take its turn at fashioning a solu- 
tion.” Rehnquist, The Notion of a Living Constitution, 54 
Texas L. Rev. 693, 700 (1976). The proper role of the Judi- 
ciary in statutory interpretation cases is “to apply, not 
amend, the work of the People’s representatives,” even 
when the judges might think that “Congress should reenter 
the field and alter the judgments it made in the past.” Hen- 
son, 582 U.S., at ___—__ (slip op., at 10-11). 

Instead of a hard-earned victory won through the demo- 
cratic process, today’s victory is brought about by judicial 
dictate—judges latching on to a novel form of living literal- 
ism to rewrite ordinary meaning and remake American law. 
Under the Constitution and laws of the United States, this 
Court is the wrong body to change American law in that 
way. The Court’s ruling “comes at a great cost to repre- 
sentative self-government.” Hively, 853 F.3d, at 360 
(Sykes, J., dissenting). And the implications of this Court’s 
usurpation of the legislative process will likely reverberate 
in unpredictable ways for years to come. 

Notwithstanding my concern about the Court’s trans- 
eression of the Constitution’s separation of powers, it is ap- 
propriate to acknowledge the important victory achieved to- 
day by gay and lesbian Americans. Millions of gay and 
lesbian Americans have worked hard for many decades to 
achieve equal treatment in fact and in law. They have ex- 
hibited extraordinary vision, tenacity, and grit—battling of- 
ten steep odds in the legislative and judicial arenas, not to 
mention in their daily lives. They have advanced powerful 
policy arguments and can take pride in today’s result. Un- 
der the Constitution’s separation of powers, however, I be- 
lieve that it was Congress’s role, not this Court’s, to amend 
Title VII. I therefore must respectfully dissent from the 
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Court’s judgment. 
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Bostock v. Clayton County, Georgia 


L/I note: the oral arguments in Bostock v. Clayton County, Georgiaire now available fromOyez. The 
U.S. Supreme Court has now decidedBostock v. Clayton County, Georgia 


e employment discrimination 

e sexual discrimination 

e GENDER IDENTITY 

e SEXUAL ORIENTATION 

e TITLE VII OF CIVIL RIGHTS ACTS OF 1964 


Issues 


Does employment discrimination on the basis of an employee's sexual orientation constitute a 


form of sex discrimination prohibited by Title VII of the Civil Rights Act? 


Oral argument: 

October 8, 2019 

Court below: 

United States Court of Appeals for the Second Circuit 

This case consolidates two lawsuits, each containing a claim by an employee alleging that he 
was terminated by his employer because of his sexual orientation. These employees argue 
that Title VII of the Civil Rights Act, which proscribes discrimination “because of... Sex,” 
inherently prohibits sexual orientation discrimination because one’s sexual orientation 
necessarily depends on one’s Sex. To further support this argument, the employees contend 
that Title VII's plain language, statutory and judicial history, and other provisions all support 
interpreting the statute to prohibit discrimination on the basis of sexual orientation. The 
employers counter that the plain meaning of “because of... sex” at the time of Title VII's 
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enactment, and courts’ reliance on this plain meaning in their past decisions, indicate that Title 
VII does not prohibit sexual orientation discrimination. The case’s outcome will have heavy 
implications for LGBT workers and business’ bottom lines. 


Questions as Framed for the Court by the Parties 


Whether discrimination against an employee because of sexual orientation constitutes 
prohibited employment discrimination “because of... sex” within the meaning of Title VII of 
the Civil Rights Act of 1964, 42 U.S.C. 8 2000e-2. 


Facts 


This case consolidates two cases: the first brought by Gerald Lynn Bostock (“Bostock”) and the 
second by Altitude Express, Inc. and Raymond Maynard (collectively “Altitude Express”). 


In Bostock v. Clayton County, Georgig Gerald Lynn Bostock—a gay man—worked forClayton 
County, Georgia(“Clayton County”) as a Child Welfare Services Coordinator at th@uvenile 
Court of Clayton County Bostock began participating in theHotlanta Softball League—a gay 
recreational softball league. Bostock alleges that powerful individuals in Clayton County 
publicly criticized his participation in the softball league and his sexual orientation, including 
defamatory commentsmade during a Clayton County Advisory Board MeetingAfter a few 
months, Clayton County conducted an internabudit on Bostock’s program. Clayton County 
subsequently terminated Bostock, stating that his conduct was “unbecoming of a County 
employee.” 


Bostock sued Clayton County arguing that he was fired because of his sexual orientation, 
which violated Title VIl of the Civil Rights Act of 1964 Bostock lateramended his complaint to 
include a claim for sexdiscrimination based on his failure to obey a sex stereotype. Clayton 
County moved todismiss Bostock’s claim arguing that Title VIl does not cover sexual 
orientation. The United States District Court for the Northern District of Georgigranted the 
County's motion and dismissed Bostock’s complaint. Bostock therappealed to the United 
States Court of Appeals for the Eleventh CircuitThe Eleventh Circuit affirmed the District 
Court’s decision under theprior panel precedent rule—where a court chooses to abide by its 
past reasoning even though it now disagrees with it. Bostock appealed the Eleventh Circuit's 
holding to the Supreme Court 


In Altitude Express, Inc. v. Zardg Donald Zarda, a gay man, worked at Altitude Express Inc. as a 
skydiving instructor. To alleviate any concerns that female clients might have about being 
strapped to a male instructor during tandem skydives, Zarda sometimes informed female 
clients about his sexual orientation. On one occasion, a female client claimed that Zarda 
inappropriately touched her and only told her about his sexual orientation to excuse his 
behavior. Altitude Express fired Zarda after the client's boyfriend reported the incident to 
Zarda’s boss. Zarda sued inthe United States District Court of the Eastern District of New York 
alleging that his termination violated Title VII andNew York law. The District Court granted 
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Altitude Express’s motion forsummary judgmenton Zarda’s Title VII claim and denied the 
motion on Zarda’s state-law claim. Zarda appealed the District Court’s ruling tthe United 
States Court of Appeals for the Second Circuitwhich overruled the summary-judgement 
decision and held that the action could proceed. Altitude Express then appealed the Court of 
Appeals’ ruling to the Supreme Court. 


Analysis 


TITLE VII'S PLAIN LANGUAGE MEANING OF “SEX” 


Bostock asserts that the plain language of Title VII’s clause “because .. . of sex” prohibits 
sexual orientation discrimination because it is a form of sex discriminatiorBostock argues 
that an employer must first ascertain an employee's sex before determining the employee's 
sexual orientation. Therefore, Bostock contends that any discrimination based on sexual 
orientation inherently relies on a consideration of sex which Title VII prohibits. 


Bostock also asserts that discrimination based on an employee's association with a person of 
the same sex is a form of sex discrimination.According to Bostock, when an employer 
discriminates against an employee for associating with a person of the same sex, the 
employer is effectively discriminating against the employee because of the employee's sex. 
Bostock further contends that discrimination against an employee for declining to abide by 
sex stereotypes amounts to sex discriminationFor example, Zarda emphasizes that an 
employer who discriminates against an employee for not being attracted to members of the 
Opposite sex engages in sex discrimination because it discriminates against the employee for 
failing to have a sex-based trait. 


Clayton County counters that the original public meaning of “because... of sex” only prohibits 
discrimination on the basis of sex, not sexual orientationClayton County asserts that the 
interpretation of sex must be based on a common, ordinary understanding of the term as 
Congress would have read it at the time that Title VIl was enacted, in 1964dditionally, 

Altitude Express argues that otherwise the Court would be rewriting the statute, a task that 
should be exclusively within Congress's purviewAccordingly, Clayton County contends that 

the Court should interpret Title VIl based on the public's understanding at the time that it was 
originally enacted in 1964, rather than rely on a present-day interpretation. Consequently, 
Clayton County argues that at the time of Title VII's enactment in 1964, sex was commonly 
understood as the trait of being male or female and did not refer to sexual orientation. 


Even if the Supreme Court were to rule on the meaning of sex based on a present-day 
interpretation, Clayton County asserts that the meaning of sex in 1964 has retained the same 
meaning that it has today.Moreover, Clayton County rejects Bostock’s argument that sexual- 
orientation discrimination depends on an employee's sex and is thus prohibited by Title VII 
because sex and sexual orientation are distinct terms and are not commonly conflated with 
one another. Furthermore, since sex is listed alongside other traits and characteristics in Title 
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Vil—race, color, religion, and national origin—rather than behaviors, Clayton County maintains 
that Title VII only prohibits discrimination on the basis of a sex-based trait—being male or 
female—rather than sexuality. 


TITLE VIl'S STATUTORY HISTORY AND CONTEXT 


Bostock contends that Title VII's statutory history and context indicate that the clause 
“because... of sex” prohibits discrimination on the basis of sexual orientatiorBostock 
explains that Congress's understanding of “because... of sex” has evolved over time, first in 
1978 after it passed thePregnancy Discrimination Actin response to the courts’ narrow 
interpretation of Title VII, and again when it amended Title VII in 1991 to reflect the Supreme 
Court's broader interpretation of the relevant languageSpecifically, Bostock argues that 
before 1991 the Supreme Court had previously held in a string of cases that discrimination 
“because... of sex” encompassed more than the statute's explicit types of discrimination, and 
Congress implicitly incorporated those rulings by not altering the relevant language of théivil 
Rights Act of 1991. Additionally, Zarda asserts that Title VII goes beyond what Congress 
originally contemplated in 1964 as discrimination “because . . . of sex,” especially in light of the 
Court's decision inOncale v. Sundowner Offshore Services, Incto extend sex-based 
discrimination to include other “reasonably comparable evils.”Moreover, Bostock notes that 
the Oncale decision was in line with the Supreme Court's trend ofnterpreting statutory 
language more broadly than Congress's original understanding at the time of enactment. 


Clayton County argues that Title VIl’s statutory and judicial history suggests that the Court 
should interpret Title VII consistent with the original public meaning of sex. Altitude Express 
also asserts that Title VII’s original public meaning of sex was to prevent thdisparate 
treatment of men and women, not to forbid sexual-orientation discrimination. Additionally, 
Clayton County contends that theOncale decision reaffirmed Title VIl’s original public 
meaning: to prohibit disadvantageous employment conditions for one seéurthermore, 
Clayton County argues that Bostock’s line of cases do not support interpreting sex more 
broadly, but instead affirm Title VII’s original meaningFor example, it stresses that none of 
these cases involved sexual-orientation discrimination, but rather instances of unequal 
treatment because the employee was male or female. 


CONSISTENCY OF THE BROADER STATUTE 


Bostock asserts that interpreting Title VII to not cover sexual orientation discrimination would 
conflict with 8 2000e-2(m)in Title VII which prohibits employment practices motivated by both 
legitimate and illegitimate considerations, including race, color, religion, sex, or national origin. 
Specifically, Bostock explains that because sexual orientation is dependent on sex, a decision 
discriminating based on sexual orientation involves an illegitimate motive—an employee's sex 
—violating 8 2000e-2(m).Thus, Bostock argues that it would be inconsistent for Title VII to 
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contain both 8 2000e-2(m) prohibiting employment practices that consider sexual orientation 
and 8 2000e-2(a) language “because ... of sex” allowing for sexual-orientation discrimination 
in the workplace. 


Additionally, Zarda contends that because sexual-orientation discrimination is a subset of sex 
discrimination, the two are sometimes confused. Similarly, Bostock asserts that courts have 
produced confusing and conflicting decisions because they struggle to distinguish between 
sex-motivated decisions and sexual-orientation discrimination. Bostock explains that the 
resulting Title Viljurisorudencehas led to unpredictable court decisions and invasions of 
privacy when determining employees’ sexual orientation—both of which were likely not 
Congress’ intended outcomes. 


Clayton County counters that there is no clash between 8 2000e-2(a) and 8 2000e-2(m). It 
stresses that the 8 2000e-2(m) provision—which proscribes employment decisions motivated 
in part by sex—determines the extent to which discrimination was based on sex, not the 
means to define sex discrimination|n support of this argument, Altitude Express argues that 
§ 2000e-2(m) does not define what is encompassed in sex-based discrimination, but rather 
establishes a causation standard regarding which types of motives qualify as impermissible 
sex discrimination. Clayton County asserts that because sexual-orientation discrimination 
does not depend on sex, sexual orientation is not an illegitimate consideration, and therefore 
does not violate § 2000e-2(m). 


Furthermore, Clayton County argues that interpreting Title VII to permit sexual-orientation 
discrimination is workable for lower courts’ analysis and decision-makingdccording to 

Clayton County, the confusion around the distinction between sex-stereotype discrimination 
and sexual-orientation discrimination stemmed from the lower courts’ misapplication of past 
Supreme Court cases. Clayton County notes that despite the lower courts’ confusion, the 
proper remedy is disseminating further guidance to those courts, not reinterpreting Title VII to 
forbid sexual-orientation discrimination. 


Discussion 


BUSINESS CONCERNS 


In support of Bostock, 206 Businesses from diverse sectors of the national and local economy 
(“Businesses”) assert that excluding sexual orientation from Title VII's protection against sex 
discrimination would impair national business interests. Businesses contend that workforce 
diversity is beneficial to U.S. businesses because it encourages creativity and innovation in the 
workplace, which improves businesses’ connection with consumers, enhances employee work 
performance, and generates greater financial outcomesT he Southern Poverty Law Center 

and other organizations (“SPLC”) further maintain that LGBT people still encounter grave 
workplace discrimination.The SPLC argues that without Title VII's protections, LGBT 
employees will encounter unemployment, leading to individual harms such as decreased 


income, barriers to accessing healthcare, and worsening health, as well as broader societal 
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harms. Likewise, Businesses assert that the failure to include sexual orientation discrimination 
under Title VII’s protections would cause LGBT employees to conceal their sexual orientation, 
which would likely worsen their health and prevent them from performing effectively in the 
workplace. Thus, Businesses contend that the exclusion of sexual-orientation discrimination 
from Title VII's protections harms businesses’ bottom lines and overall economic growth. 


Business Organizations, in support of Clayton County, counter that newly interpreting Title VII 
to include sexual-orientation discrimination disregards the considerations Congress may have 
made for businesses at the time that it passed this legislation. Business Organizations argue 
that Congress is best situated to investigate and evaluate the facts and concerns presented by 
businesses, a function that is beyond the judiciary’s capacity. Additionally, Business 
Organizations assert that including sexual-orientation discrimination under Title VII's 
protections would create a range of complex issues that the Court is not equipped to address 
and would complicate the ability of employers to effectively comply with the laWhe H.T. 
Hackney Co. (“Hackney”) affirms this idea and asserts that overturning the Court's 55 years of 
uniform interpretation of Title VII is an unjust deprival of companiesiue process and 

prevents them from relying on the legislation. For example, Hackney explains that 
reinterpreting Title VII to include sexual orientation would render their health insurance’s 
definition of marriage—based on sexual orientation—unlawful and thus would subject the 
company to unanticipatedliability. 


SAFEGUARDING LGBT INTERESTS 


The SPLC, in support of Bostock, argues that LGBT workers will be harmed without Title VII 
protections. It asserts that approximately 47% of LGBT workers have been discriminated 
against on account of their sexual orientation or transgender status. Moreover, it notes that 
37% of lesbian and gay individuals and 90% of transgender individuals have experienced 
workplace harassment. TheAmerican Bar Association(“ABA’) affirms these statistics and 
points to a recent study indicating that one in five LGBTQ individuals have been discriminated 
against while seeking a job, equal pay, or a promotion. The ABA asserts that LGBT individuals 
are subject to intense discrimination because there is no explicit national protection. For 
example, it explains that of the 8.1 million LGBT workers in the United States, approximately 
half live in states that have no express legislation protecting them. 


The State of Tennessee et al. (“Tennessee”), in support of Clayton County, counters that Title 
Vil does not protect against sexual-orientation discrimination and the Court may not read 
such protections into the statute. Tennessee emphasizes that the judiciary may not interpret 
the statute based on moral judgments that LGBT individuals should receive protection. 
Instead, Tennessee argues that Congress or individual states should enact such provisions 
because they are better equipped to protect LGBT individuals. It asserts that Congress’ 
function is to write federal statutes because Congress—not the judiciary—is more attuned to 
the needs of constituents, like LGBT individuals. For example, Tennessee points to federal 
laws that already protect LGBT individuals in other contexts, such as th¥iolence Against 
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Women Act preventing discrimination based on sexual orientation in receiving federal grants, 
and a 2010 statute prohibitinghate crimes motivated by sexual orientation. Tennessee also 
notes that states are even better equipped to enact legislation protecting LGBT workers than 
Congress because they are more aware of and receptive to local interests and individual LGBT 
concerns. 
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requirements, Security measures, 
Waterways. 


For the reasons discussed in the 
preamble, the Coast Guard amends 33 
CFR part 165 as follows: 


PART 165—REGULATED NAVIGATION 
AREAS AND LIMITED ACCESS AREAS 


m 1. The authority citation for part 165 
continues to read as follows: 


Authority: 46 U.S.C. 70034, 70051; 33 CFR 
1.05-1, 6.041, 6.04—6, and 160.5; 
Department of Homeland Security Delegation 
No. 0170.1. 


mw 2. Add § 165.T11—057 to read as 
follows: 


§165.T11-057 Safety Zone; Southwest 
Shelter Island Channel Entrance Closure, 
San Diego, CA. 


(a) Location. The following area is a 
safety zone: The Northeast Shelter 
Island Channel Entrance and all 
navigable waters of San Diego Bay 
encompassed by by a three hundred 
yard circle centered on the coordinate 
32°43’13.7” N, longitude 117°13’7.8” W. 


(b) Definitions. As used in this 
section, designated representative 
means a Coast Guard Patrol 
Commander, including a Coast Guard 
coxswain, petty officer, or other officer 
operating a Coast Guard vessel and a 
Federal, State, and local officer 
designated by or assisting the Captain of 
the Port Sector San Diego (COTP) in the 
enforcement of the safety zone. 


(c) Regulations. (1) Under the general 
safety zone regulations in subpart C of 
this part, you may not enter the safety 
zone described in paragraph (a) of this 
section unless authorized by the COTP 
or the COTP’s designated representative. 

(2) To seek permission to enter, 
contact the COTP or the COTP’s 
representative by VHF Channel 16. 
Those in the safety zone must comply 
with all lawful orders or directions 
given to them by the COTP or the 
COTP’s designated representative. 

(d) Enforcement period. This section 
will be enforced from 8:30 a.m. until 
10:30 a.m. on June 22, 2021. 


Dated: June 16, 2021. 
T.J. Barelli, 


Captain, U.S. Coast Guard, Captain of the 
Port Sector San Diego. 


[FR Doc. 2021-13136 Filed 6-21-21; 8:45 am] 
BILLING CODE 9110-04—P 


DEPARTMENT OF EDUCATION 
34 CFR Chapter | 


Enforcement of Title IX of the 
Education Amendments of 1972 With 
Respect to Discrimination Based on 
Sexual Orientation and Gender Identity 
in Light of Bostock v. Clayton County 


AGENCY: Office for Civil Rights, 
Department of Education. 
ACTION: Interpretation. 


SUMMARY: The U.S. Department of 
Education (Department) issues this 
interpretation to clarify the 
Department’s enforcement authority 
over discrimination based on sexual 
orientation and discrimination based on 
gender identity under Title IX of the 
Education Amendments of 1972 in light 
of the Supreme Court’s decision in 
Bostock v. Clayton County. This 
interpretation will guide the Department 
in processing complaints and 
conducting investigations, but it does 
not itself determine the outcome in any 
particular case or set of facts. 

DATES: This interpretation is effective 
June 22, 2021. 

FOR FURTHER INFORMATION CONTACT: 
Alejandro Reyes, Director, Program 
Legal Group, Office for Civil Rights. 
Telephone: (202) 245-7272. Email: 
Alejandro.Reyes@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD) or a text 
telephone (TTY), call the Federal Relay 
Service (FRS), toll-free, at 1-800-877— 
8339. 


SUPPLEMENTARY INFORMATION: 

Background: Title IX of the Education 
Amendments of 1972, 20 U.S.C. 1681— 
1688, prohibits discrimination on the 
basis of sex in any education program or 
activity offered by a recipient of Federal 
financial assistance. The Department’s 
Office for Civil Rights (OCR) is 
responsible for the Department’s 
enforcement of Title IX. 

OCR has long recognized that Title IX 
protects all students, including students 
who are lesbian, gay, bisexual, and 
transgender, from harassment and other 
forms of sex discrimination. OCR also 
has long recognized that Title IX 
prohibits harassment and other forms of 
discrimination against all students for 
not conforming to stereotypical notions 
of masculinity and femininity. But OCR 
at times has stated that Title IX’s 
prohibition on sex discrimination does 
not encompass discrimination based on 
sexual orientation and gender identity. 
To ensure clarity, the Department issues 
this Interpretation addressing Title IX’s 
coverage of discrimination based on 
sexual orientation and gender identity 


in light of the Supreme Court decision 
discussed below. 

In 2020, the Supreme Court in 
Bostock v. Clayton County, 140 S. Ct. 
1731, 590 U.S. (2020), concluded 
that discrimination based on sexual 
orientation and discrimination based on 
gender identity inherently involve 
treating individuals differently because 
of their sex. It reached this conclusion 
in the context of Title VII of the Civil 
Rights Act of 1964, as amended, 42 
U.S.C. 2000e et seq., which prohibits 
sex discrimination in employment. As 
noted below, courts rely on 
interpretations of Title VII to inform 
interpretations of Title IX. 

The Department issues this 
Interpretation to make clear that the 
Department interprets Title IX’s 
prohibition on sex discrimination to 
encompass discrimination based on 
sexual orientation and gender identity 
and to provide the reasons for this 
interpretation, as set out below. 

Interpretation: 

Title IX Prohibits Discrimination 
Based on Sexual Orientation and 
Gender Identity. 

Consistent with the Supreme Court’s 
ruling and analysis in Bostock, the 
Department interprets Title IX’s 
prohibition on discrimination “on the 
basis of sex”’ to encompass 
discrimination on the basis of sexual 
orientation and gender identity. As was 
the case for the Court’s Title VII analysis 
in Bostock, this interpretation flows 
from the statute’s ‘‘plain terms.” See 
Bostock, 140 S. Ct. at 1743, 1748-50. 
Addressing discrimination based on 
sexual orientation and gender identity 
thus fits squarely within OCR’s 
responsibility to enforce Title IX’s 
prohibition on sex discrimination. 


I. The Supreme Court’s Ruling in 
Bostock 


The Supreme Court in Bostock held 
that sex discrimination, as prohibited by 
Title VII, encompasses discrimination 
based on sexual orientation and gender 
identity. The Court explained that to 
discriminate on the basis of sexual 
orientation or gender identity ‘‘requires 
an employer to intentionally treat 
individual employees differently 
because of their sex.” 140 S. Ct. at 
1742.1 As the Court also explained, 


1 The Court recognized that the parties in Bostock 
each presented a definition of “‘sex’’ dating back to 
Title VII’s enactment, with the employers’ 
definition referring to “reproductive biology” and 
the employees’ definition “capturing more than 
anatomy|.]” 140 S. Ct. at 1739. The Court did not 
adopt a definition, instead ‘‘assum[ing]”’ the 
definition of sex provided by the employers that the 
employees had accepted ‘“‘for argument’s sake.” Id. 
As the Court made clear, it did not need to adopt 
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when an employer discriminates against 
a person for being gay or transgender, 
the employer necessarily discriminates 
against that person for “traits or actions 
it would not have questioned in 
members of a different sex.’ Id. at 1737. 
The Court provided numerous 
examples to illustrate why “‘it is 
impossible to discriminate against a 
person”’ because of their sexual 
orientation or gender identity ‘‘without 
discriminating against that individual 
based on sex.” Id. at 1741. In one 
example, when addressing 
discrimination based on sexual 
orientation, the Court stated: 


Consider, for example, an employer with 
two employees, both of whom are attracted 
to men. The two individuals are, to the 
employer’s mind, materially identical in all 
respects, except that one is a man and the 
other a woman. If the employer fires the male 
employee for no reason other than the fact he 
is attracted to men, the employer 
discriminates against him for traits or actions 
it tolerates in his female colleague. Put 
differently, the employer intentionally 
singles out an employee to fire based in part 
on the employee’s sex, and the affected 
employee’s sex is a but-for cause of his 
discharge. 


Id. 

In another example, the Court showed 
why singling out a transgender 
employee for different treatment from a 
non-transgender (i.e., cisgender) 
employee is discrimination based on 
Sex: 


[T]ake an employer who fires a transgender 
person who was identified as a male at birth 
but who now identifies as a female. If the 
employer retains an otherwise identical 
employee who was identified as female at 
birth, the employer intentionally penalizes a 
person identified as male at birth for traits or 
actions that it tolerates in an employee 
identified as female at birth. Again, the 
individual employee’s sex plays an 
unmistakable and impermissible role in the 
discharge decision. 


Id. at 1741-42. 


II. Bostock’s Application to Title Ix 


For the reasons set out below, the 
Department has determined that the 
interpretation of sex discrimination set 
out by the Supreme Court in Bostock— 
that discrimination “because of. . . 
sex” encompasses discrimination based 
on sexual orientation and gender 
identity—properly guides the 


either definition to conclude that discrimination 
“because of. . . sex’? encompasses discrimination 
based on sexual orientation and gender identity. Id. 
(“{[NJothing in our approach to these cases turns on 
the outcome of the parties’ debate. . . .”). Similar 
to the Court’s interpretation of Title VII, the 
Department’s interpretation of the scope of 
discrimination ‘“‘on the basis of sex” under Title IX 
does not require the Department to take a position 
on the definition of sex, nor do we do so here. 


Department’s interpretation of 
discrimination “‘on the basis of sex’’ 
under Title IX and leads to the 
conclusion that Title IX prohibits 
discrimination based on sexual 
orientation and gender identity. 

a. There is textual similarity between 
Title VII and Title IX. 

Like Title VII, Title IX prohibits 
discrimination based on sex. 

Title IX provides, with certain 
exceptions: ‘‘No person in the United 
States shall, on the basis of sex, be 
excluded from participation in, be 
denied the benefits of, or be subjected 
to discrimination under any education 
program or activity receiving Federal 
financial assistance. . . .” 20 U.S.C. 
1681(a). 

Title VII provides, with certain 
exceptions: “‘It shall be an unlawful 
employment practice for an employer 
(1) to fail or refuse to hire or to 
discharge any individual, or otherwise 
to discriminate against any individual 
with respect to his compensation, terms, 
conditions, or privileges of employment, 
because of such individual’s. . . sex[ | 

. . or (2) to limit, segregate, or classify 
his employees or applicants for 
employment in any way which would 
deprive or tend to deprive any 
individual of employment opportunities 
or otherwise adversely affect his status 
as an employee, because of such 
individual’s. . .sex[]... .” 42 U.S.C. 
2000e—2(a). (Title VII also prohibits 
discrimination based on race, color, 
religion, and national origin.) 

Both statutes prohibit sex 
discrimination, with Title IX using the 
phrase ‘‘on the basis of sex”’ and Title 
VII using the phrase “because of” sex. 
The Supreme Court has used these two 
phrases interchangeably. In Bostock, for 
example, the Court described Title VII 
in this way: “‘[I]n Title VII, Congress 
outlawed discrimination in the 
workplace on the basis of race, color, 
religion, sex, or national origin.” 140 S. 
Ct. at 1737 (emphasis added); id. at 1742 
(‘‘{IJntentional discrimination based on 
sex violates Title VII. . . .”’ (emphasis 
added)); see also Jackson v. Birmingham 
Bd. of Educ., 544 U.S. 167, 174 (2005) 
(“[W]hen a funding recipient retaliates 
against a person because he complains 
of sex discrimination, this constitutes 
intentional ‘discrimination’ ‘on the 
basis of sex,’ in violation of Title IX.” 
(second emphasis added)); Meritor Sav. 
Bank v. Vinson, 477 U.S. 57, 64 (1986) 
(“[W]hen a supervisor sexually harasses 
a subordinate because of the 
subordinate’s sex, that supervisor 
‘discriminate[s]’ on the basis of sex.” 
(emphasis added)). 

In addition, both statutes specifically 
protect individuals against 


discrimination. In Bostock, 140 S. Ct. at 
1740-41, the Court observed that Title 
VII “‘tells us three times—including 
immediately after the words 
‘discriminate against’—that our focus 
should be on individuals.” The Court 
made a similar observation about Title 
IX, which uses the term person, in 
Cannon v. University of Chicago, 441 
U.S. 677, 704 (1979), stating that 
“Congress wanted to avoid the use of 
federal resources to support 
discriminatory practices [and] to 
provide individual citizens effective 
protection against those practices.”’ Id. 
(emphasis added). 

Further, the text of both statutes 
contains no exception for sex 
discrimination that is associated with an 
individual’s sexual orientation or 
gender identity. As the Court stated in 
Bostock, “‘when Congress chooses not to 
include any exceptions to a broad rule, 
courts apply the broad rule.” 140 S. Ct. 
at 1747. The Court has made a similar 
point regarding Title IX: “[I]f we are to 
give Title IX the scope that its origins 
dictate, we must accord it a sweep as 
broad as its language.”” N. Haven Bd. of 
Ed. v. Bell, 456 U.S. 512, 521 (1982) 
(citations and internal alterations 
omitted). It also bears noting that, in 
interpreting the scope of Title IX’s 
prohibition on sex discrimination the 
Supreme Court and lower Federal courts 
have often relied on the Supreme 
Court’s interpretations of Title VII. See, 
e.g., Franklin v. Gwinnett Cnty. Pub. 
Sch., 503 U.S. 60, 75 (1992); Jennings v. 
Univ. of N.C., 482 F.3d 686, 695 (4th 
Cir. 2007); Frazier v. Fairhaven Sch. 
Comm., 276 F.3d 52, 66 (1st Cir. 2002); 
Gossett v. Oklahoma ex rel. Bd. of 
Regents for Langston Univ., 245 F.3d 
1172, 1176 (10th Cir. 2001). 

Moreover, the Court in Bostock found 
that “no ambiguity exists about how 
Title VII’s terms apply to the facts before 
[it]”—i.e., allegations of discrimination 
in employment against several 
individuals based on sexual orientation 
or gender identity. 140 S. Ct. at 1749. 
After reviewing the text of Title IX and 
Federal courts’ interpretation of Title IX, 
the Department has concluded that the 
same clarity exists for Title IX. That is, 
Title IX prohibits recipients of Federal 
financial assistance from discriminating 
based on sexual orientation and gender 
identity in their education programs and 
activities. The Department also has 
concluded for the reasons described in 
this document that, to the extent other 
interpretations may exist, this is the best 
interpretation of the statute. 

In short, the Department finds no 
persuasive or well-founded basis for 
declining to apply Bostock’s 
reasoning—discrimination ‘‘because of 
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. . sex” under Title VII encompasses 
discrimination based on sexual 
orientation and gender identity—to Title 
IX’s parallel prohibition on sex 
discrimination in federally funded 
education programs and activities. 

b. Additional case law recognizes that 
the reasoning of Bostock applies to Title 
IX and that differential treatment of 
students based on gender identity or 
sexual orientation may cause harm. 

Numerous Federal courts have relied 
on Bostock to recognize that Title IX’s 
prohibition on sex discrimination 
encompasses discrimination based on 
sexual orientation and gender identity. 
See, e.g., Grimm v. Gloucester Cnty. 
Sch. Bd., 972 F.3d 586, 616 (4th Cir. 
2020), as amended (Aug. 28, 2020), 
reh’g en banc denied, 976 F.3d 399 (4th 
Cir. 2020), petition for cert filed, No. 20— 
1163 (Feb. 24, 2021); Adams v. Sch. Bd. 
of St. Johns Cnty., 968 F.3d 1286, 1305 
(11th Cir. 2020), petition for reh’g en 
banc pending, No. 18-13592 (Aug. 28, 
2020); Koenke v. Saint Joseph’s Univ., 
No. CV 19-4731, 2021 WL 75778, at *2 
(E.D. Pa. Jan. 8, 2021); Doe v. Univ. of 
Scranton, No. 3:19—CV—01486, 2020 WL 
5993766, at *11 n.61 (M.D. Pa. Oct. 9, 
2020). 

The Department also concludes that 
the interpretation set forth in this 
document is most consistent with the 
purpose of Title IX, which is to ensure 
equal opportunity and to protect 
individuals from the harms of sex 
discrimination. As numerous courts 
have recognized, a school’s policy or 
actions that treat gay, lesbian, or 
transgender students differently from 
other students may cause harm. See, 
e.g., Grimm, 972 F.3d at 617-18 
(describing injuries to a transgender 
boy’s physical and emotional health as 
a result of denial of equal treatment); 
Adams, 968 F.3d at 1306-07 (describing 
“emotional damage, stigmatization and 
shame” experienced by a transgender 
boy as a result of being subjected to 
differential treatment); Whitaker ex rel. 
Whitaker v. Kenosha Unified Sch. Dist. 
No. 1 Bd. of Educ., 858 F.3d 1034, 
1044—46, 1049-50 (7th Cir. 2017) 
(describing physical and emotional 
harm to a transgender boy who was 
denied equal treatment); Dodds v. U.S. 
Dep’t of Educ., 845 F.3d 217, 221-22 
(6th Cir. 2016) (describing ‘‘substantial 
and immediate adverse effects on the 
daily life and well-being of an eleven- 
year-old” transgender girl from denial of 
equal treatment); Doe, 2020 WL 
5993766, at **1—3 (describing 
harassment and physical targeting of a 
gay college student that interfered with 
the student’s educational opportunity); 
Harrington ex rel. Harrington v. City of 
Attleboro, No. 15—CV—12769—DJC, 2018 


WL 475000, at **6—7 (D. Mass. Jan. 17, 
2018) (describing “‘ ‘wide-spread peer 
harassment’ and physical assault [of a 
lesbian high school student] because of 
stereotyping animus focused on [the 
student’s] sex, appearance, and 
perceived or actual sexual orientation’’). 

c. The U.S. Department of Justice’s 
Civil Rights Division has concluded that 
Bostock’s analysis applies to Title IX. 

The U.S. Department of Justice’s Civil 
Rights Division issued a Memorandum 
from Principal Deputy Assistant 
Attorney General for Civil Rights 
Pamela S. Karlan to Federal Agency 
Civil Rights Directors and General 
Counsels regarding Application of 
Bostock v. Clayton County to Title IX of 
the Education Amendments of 1972 
(Mar. 26, 2021), https://www.justice.gov/ 
crt/page/file/1383026/download. 

The memorandum stated that, after 
careful consideration, including a 
review of case law, “‘the Division has 
determined that the best reading of Title 
IX’s prohibition on discrimination ‘on 
the basis of sex’ is that it includes 
discrimination on the basis of gender 
identity and sexual orientation.” 
Indeed, ‘‘the Division ultimately found 
nothing persuasive in the statutory text, 
legislative history, or caselaw to justify 
a departure from Bostock’s textual 
analysis and the Supreme Court’s 
longstanding directive to interpret Title 
IX’s text broadly.” 


III. Implementing This Interpretation 


Consistent with the analysis above, 
OCR will fully enforce Title IX to 
prohibit discrimination based on sexual 
orientation and gender identity in 
education programs and activities that 
receive Federal financial assistance from 
the Department. As with all other Title 
IX complaints that OCR receives, any 
complaint alleging discrimination based 
on sexual orientation or gender identity 
also must meet jurisdictional 
requirements as defined in Title IX and 
the Department’s Title IX regulations, 
other applicable legal requirements, as 
well as the standards set forth in OCR’s 
Case Processing Manual, www.ed.gov/ 
ocr/docs/ocrcpm.pdf.2 

Where a complaint meets applicable 
requirements and standards as just 
described, OCR will open an 
investigation of allegations that an 
individual has been discriminated 
against because of their sexual 
orientation or gender identity in 
education programs or activities. This 
includes allegations of individuals being 


2 Educational institutions that are controlled by a 
religious organization are exempt from Title IX to 
the extent that compliance would not be consistent 
with the organization’s religious tenets. See 20 
U.S.C. 1681(a)(3). 


harassed, disciplined in a 
discriminatory manner, excluded from, 
denied equal access to, or subjected to 
sex stereotyping in academic or 
extracurricular opportunities and other 
education programs or activities, denied 
the benefits of such programs or 
activities, or otherwise treated 
differently because of their sexual 
orientation or gender identity. OCR 
carefully reviews allegations from 
anyone who files a complaint, including 
students who identify as male, female or 
nonbinary; transgender or cisgender; 
intersex; lesbian, gay, bisexual, queer, 
heterosexual, or in other ways. 

While this interpretation will guide 
the Department in processing 
complaints and conducting 
investigations, it does not determine the 
outcome in any particular case or set of 
facts. Where OCR’s investigation reveals 
that one or more individuals has been 
discriminated against because of their 
sexual orientation or gender identity, 
the resolution of such a complaint will 
address the specific compliance 
concerns or violations identified in the 
course of the investigation. 

This interpretation supersedes and 
replaces any prior inconsistent 
statements made by the Department 
regarding the scope of Title IX’s 
jurisdiction over discrimination based 
on sexual orientation and gender 
identity. This interpretation does not 
reinstate any previously rescinded 
guidance documents. 

Accessible Format: On request to the 
contact person listed under FOR FURTHER 
INFORMATION CONTACT, individuals with 
disabilities can obtain this document in 
an accessible format. The Department 
will provide the requestor with an 
accessible format that may include Rich 
Text Format (RTF) or text format (txt), 

a thumb drive, an MP3 file, braille, large 
print, audiotape, or compact disc, or 
other accessible format. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. You may access the official 
edition of the Federal Register and the 
Code of Federal Regulations at 
www.govinfo.gov. At this site you can 
view this document, as well as all other 
documents of this Department 
published in the Federal Register, in 
text or Portable Document Format 
(PDF). To use PDF you must have 
Adobe Acrobat Reader, which is 
available free at the site. 

You may also access documents of the 
Department published in the Federal 
Register by using the article search 
feature at www.federalregister.gov. 
Specifically, through the advanced 
search feature at this site, you can limit 
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your search to documents published by 
the Department. 


Suzanne B. Goldberg, 

Acting Assistant Secretary for Civil Rights. 
[FR Doc. 2021-13058 Filed 6-21-21; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF COMMERCE 


Patent and Trademark Office 
37 CFR Part 11 
[Docket No.: PTO—C—2013-0042] 


RIN 0651-AC91 


Changes to Representation of Others 
Before the United States Patent and 
Trademark Office; Correction 


AGENCY: United States Patent and 
Trademark Office, Commerce. 


ACTION: Final rule; correction. 


SUMMARY: The United States Patent and 
Trademark Office (USPTO or Office) is 
correcting an earlier final rule, “Changes 
to the Representation of Others Before 
the United States Patent and Trademark 
Office,” that appeared in the Federal 
Register on May 26, 2021 and which 
takes effect on June 25, 2021. This 
document corrects a minor error. No 
other changes are being made to the 
underlying final rule. 


DATES: This rule is effective June 25, 
2021. 


FOR FURTHER INFORMATION CONTACT: 
William R. Covey, Deputy General 
Counsel for Enrollment and Discipline 
and Director of the Office of Enrollment 
and Discipline, at 571-272-4097. 


SUPPLEMENTARY INFORMATION: This 
document corrects an error pertaining to 
revisions to definitions made in the 
final rule. Specifically, the Office 
intended to change the listed definition 
of “Roster” to “Roster or register.”’ The 
Code of Federal Regulations editors 
informed the Office that the original 
Federal Register instruction to “‘revise”’ 
the definition was incorrect. Rather, the 
correct instruction should be to “remove 
and add” the intended definition. This 
document corrects that instruction. 

In FR Doc. 2021-10528, appearing on 
page 28442 in the Federal Register of 
Wednesday, May 26, 2021, the 
following correction is made: 


§11.1 [Corrected] 


mw On page 28452, in the first column, in 
part 11, correct amendatory instruction 
4 to read as follows: 

m 4. Amend § 11.1 by: 


m a. Revising the definitions of 
“Conviction or convicted” and 
“Practitioner;”’ 
m b. Removing the entry for “‘Roster”’ 
and adding, in alphabetical order, an 
entry for ‘Roster or register;’’ and 
mc. Revising the definitions for 
“Serious crime” and ‘‘State.” 

The revisions and addition read as 
follows: 


Andrew Hirshfeld, 

Commissioner for Patents, Performing the 
Functions and Duties of the Under Secretary 
of Commerce for Intellectual Property and 
Director of the United States Patent and 
Trademark Office. 

[FR Doc. 2021-13145 Filed 6-21-21; 8:45 am] 
BILLING CODE 3510-16-P 


LIBRARY OF CONGRESS 
Copyright Office 


37 CFR Parts 201, 202, 203, 210, and 
370 


[Docket No. 2021-3] 


Technical Amendments Regarding the 
Copyright Office’s Organizational 
Structure 


AGENCY: U.S. Copyright Office, Library 
of Congress. 


ACTION: Final rule. 


SUMMARY: This final rule makes 
technical changes to the U.S. Copyright 
Office’s regulations pertaining to its 
organizational structure in light of the 
agency’s recent reorganization. It 
reflects recent structural changes, 
updates certain of the Office’s division 
names, and adds a new section for the 
Copyright Claims Board established by 
the Copyright Alternative in Small- 
Claims Enforcement Act of 2020. 
DATES: Effective July 22, 2021. 

FOR FURTHER INFORMATION CONTACT: 
Regan A. Smith, General Counsel and 
Associate Register of Copyrights, by 
email at regans@copyright.gov, Kevin R. 
Amer, Deputy General Counsel, by 
email at kamer@copyright.gov, or Joanna 
R. Blatchly, Attorney-Advisor, by email 
at jblatchly@copyright.gov or by 
telephone at (202) 707-8350. 


SUPPLEMENTARY INFORMATION: The 
Copyright Office is publishing this final 
rule pursuant to its May 2021 
reorganization. This effort is intended to 
accomplish two goals: (1) Rename 
divisions and realign certain reporting 
structures to improve the Office’s 
effectiveness and efficiency; and (2) 
reflect the agency structure for the new 
copyright small-claims tribunal 
established by the Copyright Alternative 


in Small-Claims Enforcement (‘‘CASE”’’) 
Act of 2020.1 The Register has 
determined that these changes will 
optimize business processes and aid in 
the administration of her functions and 
duties as Director of the Copyright 
Office.? 

Operational reorganization. The 
reorganization reduces the number of 
direct reports to the Register of 
Copyrights and is expected to create 
administrative and cost efficiencies by 
consolidating operational organizations 
currently headed by senior-level 
positions. The reorganization brings the 
Office of the Chief Financial Officer 
(renamed the Financial Management 
Division) and the Copyright 
Modernization Office (renamed the 
Product Management Division) under 
the supervision of the Chief of 
Operations (renamed the Assistant 
Register and Director of Operations 
(““ARDO’’)). Realigning these divisions 
under the ARDO consolidates 
operational support elements under one 
senior manager, in line with operational 
structures across the Library of 
Congress. This consolidation is 
expected to facilitate Office 
coordination with centralized Library 
services, and with similar functional 
elements of other service units. It is also 
expected to allow the Office to increase 
the effectiveness of communications 
across areas of operational 
responsibility, in alignment with 
strategic objectives. 

The reorganization renames certain 
organizational elements and senior 
positions for purposes of greater clarity 
and consistency. The Office of Public 
Records and Repositories is renamed the 
Office of Copyright Records. As noted 
above, the Office of the Chief of 
Operations is renamed the Office of the 
Director of Operations. The following 
subordinate offices are also renamed: 
The Copyright Acquisitions Division 
(“CAD”) is renamed Acquisitions and 
Deposits (““A&D’’); the Administrative 
Services Office (‘“ASO’’) is renamed the 
Administrative Services Division 
(“ASD’’); and the Receipt Analysis and 
Control Division (‘‘“RAC”’) is renamed 
the Materials Control and Analysis 
Division (‘““MCA”’). The Copyright 
Modernization Office (““CMO’’) is 
renamed the Product Management 
Division (“PMD”). 

Further, the Office of the Chief 
Financial Officer (‘“‘CFO’’) is renamed 
the Financial Management Division 
(“FMD”’) and work units under this 
division are also renamed, including by 


1Public Law 116-260, sec. 212, 134 Stat. 1182, 
2176 (2020). 
2 See 17 U.S.C. 701(a). 
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SUPREME COURT OF THE UNITED STATES 


No. 96-568 


JOSEPH ONCALE, PETITIONER v. SUNDOWNER 
OFFSHORE SERVICES, INCORPORATED, ET AL. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FIFTH CIRCUIT 


[March 4, 1998] 


JUSTICE SCALIA delivered the opinion of the Court. 


This case presents the question whether workplace har- 
assment can violate Title VII’s prohibition against “dis- 
criminatlion] ... because of... sex,” 42 U.S. C. §2000e- 
2(a)(1), when the harasser and the harassed employee are 
of the same sex. 


I 


The District Court having granted summary judgment 
for respondent, we must assume the facts to be as alleged 
by petitioner Joseph Oncale. The precise details are ir- 
relevant to the legal point we must decide, and in the in- 
terest of both brevity and dignity we shall describe them 
only generally. In late October 1991, Oncale was working 
for respondent Sundowner Offshore Services on a Chevron 
U.S. A., Inc., oil platform in the Gulf of Mexico. He was 
employed as a roustabout on an eight-man crew which 
included respondents John Lyons, Danny Pippen, and 
Brandon Johnson. Lyons, the crane operator, and Pippen, 
the driller, had supervisory authority, App. 41, 77, 48. On 
several occasions, Oncale was forcibly subjected to sex- 
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related, humiliating actions against him by Lyons, Pippen 
and Johnson in the presence of the rest of the crew. Pip- 
pen and Lyons also physically assulted Oncale in a sexual 
manner, and Lyons threatened him with rape. 

Oncale’s complaints to supervisory personnel produced 
no remedial action; in fact, the company’s Safety Compli- 
ance Clerk, Valent Hohen, told Oncale that Lyons and 
Pippen “picked [on] him all the time too,” and called him a 
name suggesting homosexuality. Jd., at 77. Oncale even- 
tually quit—asking that his pink slip reflect that he “vol- 
untarily left due to sexual harassment and verbal abuse.” 
Id., at 79. When asked at his deposition why he left Sun- 
downer, Oncale stated “I felt that if I didn’t leave my job, 
that I would be raped or forced to have sex.” Id., at 71. 

Oncale filed a complaint against Sundowner in the 
United States District Court for the Eastern District of 
Louisiana, alleging that he was discriminated against in 
his employment because of his sex. Relying on the Fifth 
Circuit’s decision in Garcia v. Elf Atochem North America, 
28 F. 3d 446, 451-452 (CA5 1994), the district court held 
that “Mr. Oncale, a male, has no cause of action under 
Title VII for harassment by male co-workers.” App. 106. 
On appeal, a panel of the Fifth Circuit concluded that 
Garcia was binding Circuit precedent, and affirmed. 83 
F. 3d 118 (1996). We granted certiorari. 520 U.S. __ 
(1997). 


II 


Title VII of the Civil Rights Act of 1964 provides, in 
relevant part, that “[i]t shall be an unlawful employment 
practice for an employer ... to discriminate against any 
individual with respect to his compensation, terms, condi- 
tions, or privileges of employment, because of such indi- 
vidual’s race, color, religion, sex, or national origin.” 78 
Stat. 255, as amended, 42 U.S.C. §2000e—2(a)(1). We 
have held that this not only covers “terms” and “condi- 
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tions” in the narrow contractual sense, but “evinces a con- 
gressional intent to strike at the entire spectrum of dispa- 
rate treatment of men and women in employment.” Meri- 
tor Savings Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986) 
(citations and internal quotation marks omitted). “When 
the workplace is permeated with discriminatory intimida- 
tion, ridicule, and insult that is sufficiently severe or perva- 
sive to alter the conditions of the victim’s employment and 
create an abusive working environment, Title VII is vio- 
lated.” Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 
(1993) (citations and internal quotation marks omitted). 

Title VII’s prohibition of discrimination “because of .. . 
sex” protects men as well as women, Newport News Ship- 
building & Dry Dock Co. v. EEOC, 462 U.S. 669, 682 
(1983), and in the related context of racial discrimination 
in the workplace we have rejected any conclusive pre- 
sumption that an employer will not discriminate against 
members of his own race. “Because of the many facets of 
human motivation, it would be unwise to presume as a 
matter of law that human beings of one definable group 
will not discriminate against other members of that 
group.” Castaneda v. Partida, 430 U.S. 482, 499 (1977). 
See also id., at 515-516 n. 6 (Powell, J., joined by Burger, 
C.J., and REHNQUIST, J., dissenting). In Johnson v. 
Transportation Agency, Santa Clara Cty., 480 U.S. 616 
(1987), a male employee claimed that his employer dis- 
criminated against him because of his sex when it pre- 
ferred a female employee for promotion. Although we 
ultimately rejected the claim on other grounds, we did not 
consider it significant that the supervisor who made that 
decision was also a man. See id., at 624-625. If our 
precedents leave any doubt on the question, we hold today 
that nothing in Title VII necessarily bars a claim of dis- 
crimination “because of... sex” merely because the plain- 
tiff and the defendant (or the person charged with acting 
on behalf of the defendant) are of the same sex. 
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Courts have had little trouble with that principle in 
cases like Johnson, where an employee claims to have 
been passed over for a job or promotion. But when the 
issue arises in the context of a “hostile environment” sex- 
ual harassment claim, the state and federal courts have 
taken a bewildering variety of stances. Some, like the 
Fifth Circuit in this case, have held that same-sex sexual 
harassment claims are never cognizable under Title VII. 
See also, e.g., Goluszek v. H. P. Smith, 697 F. Supp. 1452 
(ND Ill. 1988). Other decisions say that such claims are 
actionable only if the plaintiff can prove that the harasser 
is homosexual (and thus presumably motivated by sexual 
desire). Compare McWilliams v. Fairfax County Board of 
Supervisors, 72 F. 3d 1191 (CA4 1996), with Wrightson v. 
Pizza Hut of America, 99 F. 3d 138 (CA4 1996). Still oth- 
ers suggest that workplace harassment that is sexual in 
content is always actionable, regardless of the harasser’s 
sex, sexual orientation, or motivations. See Doe v. Belle- 
ville, 119 F. 3d 563 (CA7 1997). 

We see no justification in the statutory language or our 
precedents for a categorical rule excluding same-sex har- 
assment claims from the coverage of Title VII. As some 
courts have observed, male-on-male sexual harassment in 
the workplace was assuredly not the principal evil Con- 
gress was concerned with when it enacted Title VII. But 
statutory prohibitions often go beyond the principal evil to 
cover reasonably comparable evils, and it is ultimately the 
provisions of our laws rather than the principal concerns 
of our legislators by which we are governed. Title VII 
prohibits “discriminat[ion] . . . because of... sex” in 
the “terms” or “conditions” of employment. Our holding 
that this includes sexual harassment must extend to 
sexual harassment of any kind that meets the statutory 
requirements. 

Respondents and their amici contend that recognizing 
liability for same-sex harassment will transform Title VII 
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into a general civility code for the American workplace. 
But that risk is no greater for same-sex than for opposite- 
sex harassment, and is adequately met by careful atten- 
tion to the requirements of the statute. Title VII does not 
prohibit all verbal or physical harassment in the work- 
place; it is directed only at “discriminatfion] .. . because of 
... sex.” We have never held that workplace harassment, 
even harassment between men and women, is automati- 
cally discrimination because of sex merely because the 
words used have sexual content or connotations. “The 
critical issue, Title VII’s text indicates, is whether mem- 
bers of one sex are exposed to disadvantageous terms or 
conditions of employment to which members of the other 
sex are not exposed.” Harris, supra, at 25 (GINSBURG, J., 
concurring). 

Courts and juries have found the inference of discrimi- 
nation easy to draw in most male-female sexual harass- 
ment situations, because the challenged conduct typically 
involves explicit or implicit proposals of sexual activity; it 
is reasonable to assume those proposals would not have 
been made to someone of the same sex. The same chain of 
inference would be available to a plaintiff alleging same- 
sex harassment, if there were credible evidence that the 
harasser was homosexual. But harassing conduct need 
not be motivated by sexual desire to support an inference 
of discrimination on the basis of sex. A trier of fact might 
reasonably find such discrimination, for example, if a fe- 
male victim is harassed in such sex-specific and deroga- 
tory terms by another woman as to make it clear that the 
harasser is motivated by general hostility to the presence 
of women in the workplace. A same-sex harassment plain- 
tiff may also, of course, offer direct comparative evidence 
about how the alleged harasser treated members of both 
sexes in a mixed-sex workplace. Whatever evidentiary 
route the plaintiff chooses to follow, he or she must always 
prove that the conduct at issue was not merely tinged with 


6 ONCALE v. SUNDOWNER OFFSHORE SERVICES, INC. 


Opinion of the Court 


offensive sexual connotations, but actually constituted 
“discriminal[tion] .. . because of . . . sex.” 

And there is another requirement that prevents Title 
VII from expanding into a general civility code: As we 
emphasized in Meritor and Harris, the statute does not 
reach genuine but innocuous differences in the ways men 
and women routinely interact with members of the same 
sex and of the opposite sex. The prohibition of harassment 
on the basis of sex requires neither asexuality nor an- 
drogyny in the workplace; it forbids only behavior so objec- 
tively offensive as to alter the “conditions” of the victim’s 
employment. “Conduct that is not severe or pervasive 
enough to create an objectively hostile or abusive work 
environment—an environment that a reasonable person 
would find hostile or abusive—is beyond Title VII’s pur- 
view.” Harris, 510 U.S., at 21, citing Meritor, 477 U.S. at 
67. We have always regarded that requirement as crucial, 
and as sufficient to ensure that courts and juries do not 
mistake ordinary socializing in the workplace—such as 
male-on-male horseplay or intersexual flirtation—for dis- 
criminatory “conditions of employment.” 

We have emphasized, moreover, that the objective se- 
verity of harassment should be judged from the perspec- 
tive of a reasonable person in the plaintiffs position, con- 
sidering “all the circumstances.” Harris, supra, at 23. In 
same-sex (as in all) harassment cases, that inquiry re- 
quires careful consideration of the social context in which 
particular behavior occurs and is experienced by its target. 
A professional football player’s working environment is 
not severely or pervasively abusive, for example, if the 
coach smacks him on the buttocks as he heads onto the 
field—even if the same behavior would reasonably be expe- 
rienced as abusive by the coach’s secretary (male or fe- 
male) back at the office. The real social impact of work- 
place behavior often depends on a constellation of 
surrounding circumstances, expectations, and relation- 
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ships which are not fully captured by a_ simple 
recitation of the words used or the physical acts per- 
formed. Common sense, and an appropriate sensitivity to 
social context, will enable courts and juries to distinguish 
between simple teasing or roughhousing among members 
of the same sex, and conduct which a reasonable person 
in the plaintiffs position would find severely hostile or 
abusive. 


III 


Because we conclude that sex discrimination consisting 
of same-sex sexual harassment is actionable under Title 
VII, the judgment of the Court of Appeals for the Fifth 
Circuit is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

It is so ordered. 
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Alert for Florida School Officials: Florida Attorney General Declares 
Education Code §1001.42 a.k.a. “Don’t Say Gay” Law Does Not Apply 
to School Libraries 


The National Coalition Against Censorship, the Florida Freedom to Read Project, We 
Need Diverse Books, and PEN America are writing to ensure that you are aware of 
recent legal developments regarding Education Code §1001.42, also known as the 
“Don't Say Gay” law. 


Our goal is to alert school officials throughout Florida of an important development 
in the interpretation of Florida Education Code §1001.42. 


Florida Education Code §1001.42 provides that “[c]lassroom instruction by school 
personnel or third parties on sexual orientation or gender identity may not occur in 
prekindergarten through grade 8” and that any such instruction in grades 9-12 
“must be age-appropriate or developmentally appropriate for students in 
accordance with state standards.” Since the original enactment of the law in 2022 
there has been some dispute regarding whether its provisions apply to materials in 
school libraries, and some districts have removed or restricted books out of an 
abundance of caution. 


However, on August 4, the Florida Attorney General filed a motion to dismiss a 
lawsuit on this issue, Parnell v. School Board of Lake County, Florida, United States 
District Court for the Middle District of Florida Case 5:23-cv-00381. In that motion, 
the Attorney General Ashley Moody stated: “HB 1557’s meaning is clear: It applies to 
formal classroom instruction, not library books[.]” The Attorney General also said that 
“the Legislature’s decision that certain materials are inappropriate for use in 
classroom instruction does not mean they are categorically inappropriate in the very 
different setting of a school library.” 


Therefore, all districts that have removed or grade restricted school library books in 
response to HB 1557 must return those books to the shelves and remove restrictions 
as soon as possible. 


FFTRP is your in-state resource to assist in your efforts to better understand Florida 
Education Code §1001.42, and how the law applies to collection selections and 
curriculum. 


NCAC is an alliance of 59 national nonprofit groups dedicated to protecting freedom 
of expression, including the rights of K-12 students, teachers and staff. 


Florida Freedom to Read Project are Floridians dedicated to protecting student's 
rights particularly the right to access information and ideas in the school library. 


PEN America stands at the intersection of literature and human rights to protect free 
expression in the United States and worldwide. We champion the freedom to write, 
recognizing the power of the word to transform the world. Our mission is to unite 
writers and their allies to celebrate creative expression and defend the liberties that 
make it possible. 


We Need Diverse Books advocates essential changes in the publishing industry to 
produce and promote literature that reflects and honors the lives of all young 
people. 


We are here to assist during this difficult and confusing time to ensure we minimize 
the impacts felt by students and educators throughout Florida. If you need help 
replenishing these titles because they have already been removed from your 
inventory, please let us know. All of the organizations listed here with help from 
publishers would love to support you in bringing these books back into our schools. 
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Wednesday, September 11, 1963 FEDERAL REGISTER 


Proclamation 3554 
OBSTRUCTIONS OF JUSTICE IN THE STATE OF ALABAMA 
By the President of the United States of America 
A Proclamation 


WHEREAS the Governor of the State of Alabama, together with 
certain other officials of that State, and other persons, individually 
and in unlawful assemblies, combinations, and conspiracies, have been 
and are willfully opposing and obstructing the execution of the laws 
of the United States, including the enforcement of orders entered by 
the United States District Courts in the State of Alabama relating to 
the enrollment and attendance of students in public schools in that 
State, and have been and are impeding the course of justice under those 
laws; and 


WHEREAS such unlawful assemblies, combinations, and con- 
spiracies make it impracticable to enforce the laws of the United 
States in the State of Alabama by the ordinary course of judicial 
proceedings; and 

WHEREAS such unlawful assemblies, combinations, and con- 
spiracies so hinder the execution of the laws of the State of Alabama, 
and of the United States within the State of Alabama, that a part or 
class of its people is deprived of rights, privileges, immunities, and 
protections named in the Constitution and secured by law, and the 
constituted authorities of that State refuse to protect such rights, 
privileges, or immunities, or to give that protection: 


NOW, THEREFORE, I, JOHN F. KENNEDY, President of the 
United States, under and by virtue of the authority vested in me by 
the Constitution and laws of the United States, including Chapter 15 
of Title 10 of the United States Code, particularly Sections 332, 333 
and 334 thereof, do command all persons engaged in such unlawful 
obstructions of justice, assemblies, combinations, and conspiracies to 
cease and desist therefrom and to disperse and retire peaceably 
forthwith. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
caused the Seal of the United States of America to be affixed. 

DONE at the City of Washington this tenth day of September in 

the year of our Lord nineteen hundred and sixty-three, and of 
[sean] the Independence of the United States of America the one 
hundred and eighty-eighth. 
Joun Frrzqmratp Kennepy 


By the President: 


Dean Rusk, 
Seeretary of State. 
[F-R. Doe. 63-9774 ; Filed, Sept. 10, 1963 ; 10:13 a.m.] 


Wednesday, September 11, 1963 FEDERAL REGISTER 


Executive Order 11118 


PROVIDING ASSISTANCE FOR REMOVAL OF UNLAWFUL OBSTRUCTIONS 
OF JUSTICE IN THE STATE OF ALABAMA 


WHEREAS, on September 10, 1963, I issued a proclamation en- 
titled “Obstructions of Justice in the State of Alabama” pursuant in 
part to the provisions of Section 334 of Title 10 of the United States 
Code; and 


WHEREAS the commands contained in that proclamation have not 
been obeyed, and the unlawful obstructions of justice, assemblies, 
combinations, and conspiracies referred to therein continue : 


NOW, THEREFORE, by virtue of the authority vested in me by 
the Constitution and laws of the United States, including Chapter 15 
of Title 10 of the United States Code, particularly Sections 332, 333 
and 334 thereof, and Section 301 of Title 3 of the United States Code, 
it is hereby ordered as follows: 


Sperion 1. The Secretary of Defense is authorized and directed to 
take all appropriate steps to remove obstructions of justice in the 
State of Alabama, to enforce the laws of the United States within that 
State, including any orders of United States Courts relating to the 
enrollment and attendance of students in publie schools in the State 
of Alabama, and to suppress unlawful assemblies, combinations, con- 
spiracies, and domestic violence which oppose, obstruct, or hinder the 
execution of the law or impede the course of justice under the law 
within that State. 


_ Sec. 2. In furtherance of the authorization and direction contained 
in Section 1 hereof, the Secretary of Defense is authorized to use such 
of the Armed Forces of the United States as he may deem necessary. 


Sro. 3. T hereby authorize and direct the Secretary of Defense to 
call into the active military service of the United States, as he may 
deem appropriate to carry out the purposes of this order, any or all 
of the units of the Army National Guard and of the Air National 
Guard of the State of Alabama to serve in the active military service 
of the United States for an indefinite period and until relieved by 
appropriate orders. In carrying out the provisions of Section 1, the 
Secretary of Defense is authorized to use the units, and members 
thereof, of the Army National Guard and of the Air National Guard 
of the State of Alabama called into the active military service of the 
United States pursuant to this section or otherwise. 

Suc. 4. The Secretary of Defense is authorized to delegate to the 
Secretary of the Army or the Secretary of the Air Force, or both, any 
of the authority conferred upon him by this order. 

; Joun F. Kennepy 

Tur Wurire House, 

September 10, 1963. 
[F.R. Doe. 63-9775 ; Filed, Sept. 10, 1963 ; 10:43 a.m.] 


Tuesday, October 2, 1962 FEDERAL REGISTER 


Executive Order 11053 


PROVIDING ASSISTANCE FOR THE REMOVAL OF UNLAWFUL OBSTRUC- 
TIONS OF JUSTICE IN THE STATE OF MISSISSIPPI 


WHEREAS on September 30, 1962, I issued Proclamation No. 3497 
reading in part as follows: 


“WHEREAS the Governor of the State of Mississippi and certain 
law enforcement officers and other officials of that State, and other per- 
sons, individually and in unlawful assemblies, combinations and con- 
spiracies, have been and are willfully opposing and obstructing the 
enforcement of orders entered by the United States District Court for 
the Southern District of Mississippi and the United States Court of 
Appeals for the Fifth Circuit; anc : 


“WHEREAS such unlawful assemblies, combinations. and con- 
spiracies oppose and obstruct the execution of the laws of the United 
States, impede the course of justice under those laws and make it 
impracticable to enforce those laws in the State of Mississippi by 
the ordinary course of judicial proceedings; and 


“WHEREAS I have expressly called the attention of the Governor 
of Mississippi to the perilous situation that exists and to his duties in 
the premises, and have requested but have not received from him ade- 
quate assurances that the orders of the courts of the United States 
will be obeyed and that law and order will be maintained: 


“NOW, THEREFORE, I, JOHN F. KENNEDY, President of the 
United States, under and by virtue of the authorit vested in me by 
the Constitution and laws of the United States, including Chapter 15 
of Title 10 of the United States Code, particularly sections 332, 333 
and 334 thereof, do command all persons engaged in such obstructions 
of justice to cease and desist therefrom and to disperse and retire 
peaceably forthwith;” and 


WHEREAS the commands contained in that proclamation have 
not been obeyed and obstruction of enforcement of those court orders 
still exists and threatens to continue: 


NOW, THEREFORE, by virtue of the authority vested in me by 


the Constitution and laws of the United States, including Chapter 
15 of Title 10, particularly Sections 332, 333 and 334 thekes? and Sec- 


tion 801 of Title 3 of the United States Code, it is hereby ordered as 
follows: 

Srorron 1. The Secretary of Defense is authorized and directed to 
take all appropriate steps to enforce all orders of the United States 
District Court for the Southern District of at and the United 


States Court of Appeals for the Fifth Circuit and to remove all ob- 


structions of justice in the State of Mississippi. 


Sec. 2. In furtherance of the enforcement of the aforementioned 
orders of the United States District Court for the Southern District 
of Mississippi and the United States Court of Appeals for the Fifth 
Circuit, the Secretary of Defense is authorized to use such of the 
armed forces of the United States as he may deem necessary. 


Sxo, 3. I hereby authorize the Secretary of Defense to call into the 
active military service of the United States, as he may deem appro- 
priate to carry out the purposes of this order, any or all of the units 
of the Arm National Buse and of the Air National Guard of the 
State of Mississippi to serve in the active milita service of the 
United States for an indefinite period and until relieved by appro- 
priate orders. In carrying out the provisions of Section 1, the Secre- 
ped of Defense is authorized to use the units, and members thereof, 
ordered into the active military service of the United States pursuant 
to this section. 


Seo. 4. The Secretary of Defense is authorized to delegate to the 
Rowcrptd of the Army or the Secretary of the Air Force, or both, 
any of the authority conferred upon him by this order. 

Joun F. Kennepy 

Tur Wurre House, 

September 30, 1962. 
[F.R. Doc. 62-9882 ; Filed, Sept. 30, 1962; 11:30 a.m.]} 
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HUMAN RIGHTS COMMITTEE 
Eighty-seventh session 
10-28 July 2006 


CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES 
UNDER ARTICLE 40 OF THE COVENANT 


Concluding observations of the Human Rights Committee 
UNITED STATES OF AMERICA 


1. The Committee considered the second and third periodic reports of the United States of 
America (CCPR/C/USA/3) at its 2379", 2380" and 2381 meetings (CCPR/C/SR.2379-2381), 
held on 17 and 18 July 2006, and adopted the following concluding observations at its 2395" 
meeting (CCPR/C/SR.2395), held on 27 July 2006. 


A. Introduction 


2. The Committee notes the submission of the State party’s second and third periodic 
combined report, which was seven years overdue, as well as the written answers provided in 
advance. It appreciates the attendance of a delegation composed of experts belonging to various 
agencies responsible for the implementation of the Covenant, and welcomes their efforts to 
answer to the Committee’s written and oral questions. 


3. The Committee regrets that the State party has not integrated into its report information 
on the implementation of the Covenant with respect to individuals under its jurisdiction and 
outside its territory. The Committee notes however that the State party has provided additional 
material “out of courtesy”. The Committee further regrets that the State party, invoking grounds 
of non-applicability of the Covenant or intelligence operations, refused to address certain serious 
allegations of violations of the rights protected under the Covenant. 


4. The Committee regrets that only limited information was provided on the implementation 
of the Covenant at the State level. 


GE.06-45961 
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B. Positive aspects 


5. The Committee welcomes the Supreme Court’s decision in Hamdan v. Rumsfeld (2006) 
establishing the applicability of common article 3 of the Geneva Conventions of 12 August 1949, 
which reflects fundamental rights guaranteed by the Covenant in any armed conflict. 


6. The Committee welcomes the Supreme Court’s decision in Roper v. Simmons (2005), 
which held that the Eighth and Fourteenth Amendments forbid imposition of the death penalty 
on offenders who were under the age of 18 when their crimes were committed. In this regard, 
the Committee reiterates the recommendation made in its previous concluding observations, 
encouraging the State party to withdraw its reservation to article 6 (5) of the Covenant. 


7. The Committee welcomes the Supreme Court’s decision in Atkins v. Virginia (2002), 
which held that executions of mentally retarded criminals are cruel and unusual punishments, 
and encourages the State party to ensure that persons suffering from severe forms of mental 
illness not amounting to mental retardation are equally protected. 


8. The Committee welcomes the promulgation of the National Detention Standards in 2000, 
establishing minimum standards for detention facilities holding Department of Homeland 
Security detainees, and encourages the State party to adopt all measures necessary for their 
effective enforcement. 


9. The Committee welcomes the Supreme Court’s decision in Lawrence et al. v. Texas 
(2003), which declared unconstitutional legislation criminalizing homosexual relations between 
consenting adults. 


C. Principal subjects of concern and recommendations 


10. | The Committee notes with concern the restrictive interpretation made by the State party 
of its obligations under the Covenant, as a result in particular of (a) its position that the Covenant 
does not apply with respect to individuals under its jurisdiction but outside its territory, nor in 
time of war, despite the contrary opinions and established jurisprudence of the Committee and 
the International Court of Justice; (b) its failure to take fully into consideration its obligation 
under the Covenant not only to respect, but also to ensure the rights prescribed by the Covenant; 
and (c) its restrictive approach to some substantive provisions of the Covenant, which is not in 
conformity with the interpretation made by the Committee before and after the State party’s 
ratification of the Covenant. (articles 2 and 40) 


The State party should review its approach and interpret the Covenant in good 
faith, in accordance with the ordinary meaning to be given to its terms in their 
context, including subsequent practice, and in the light of its object and purpose. 
The State party should in particular (a) acknowledge the applicability of the 
Covenant with respect to individuals under its jurisdiction but outside its territory, 
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as well as its applicability in time of war; (b) take positive steps, when necessary, to 
ensure the full implementation of all rights prescribed by the Covenant; and (c) 
consider in good faith the interpretation of the Covenant provided by the 
Committee pursuant to its mandate. 


11. The Committee expresses its concern about the potentially overbroad reach of the 
definitions of terrorism under domestic law, in particular under 8 U.S.C. § 1182 (a) (3) (B) and 
Executive Order 13224 which seem to extend to conduct, e.g. in the context of political dissent, 
which, although unlawful, should not be understood as constituting terrorism (articles 17, 19 and 
21). 


The State party should ensure that its counter-terrorism measures are in full 
conformity with the Covenant and in particular that the legislation adopted in this 
context is limited to crimes that would justify being assimilated to terrorism, and the 
grave consequences associated with it. 


12. The Committee is concerned by credible and uncontested information that the State party 
has seen fit to engage in the practice of detaining people secretly and in secret places for months 
and years on end, without keeping the International Committee of the Red Cross informed. In 
such cases, the rights of the families of the detainees are also being violated. The Committee is 
also concerned that, even when such persons may have their detention acknowledged, they have 
been held incommunicado for months or years, a practice that violates the rights protected by 
articles 7 and 9. In general, the Committee is concerned by the fact that people are detained in 
places where they cannot benefit from the protection of domestic or international law or where 
that protection is substantially curtailed, a practice that cannot be justified by the stated need to 
remove them from the battlefield. (articles 7 and 9) 


The State party should immediately cease its practice of secret detention and close 
all secret detention facilities. It should also grant the International Committee of 
the Red Cross prompt access to any person detained in connection with an armed 
conflict. The State party should also ensure that detainees, regardless of their place 
of detention, always benefit from the full protection of the law. 


13. The Committee is concerned with the fact that the State party has authorized for some 
time the use of enhanced interrogation techniques, such as prolonged stress positions and 
isolation, sensory deprivation, hooding, exposure to cold or heat, sleep and dietary adjustments, 
20-hour interrogations, removal of clothing and deprivation of all comfort and religious items, 
forced grooming, and exploitation of detainees’ individual phobias. Although the Committee 
welcomes the assurance that, according to the Detainee Treatment Act of 2005, such 
interrogation techniques are prohibited by the present Army Field Manual on Intelligence 
Interrogation, the Committee remains concerned that (a) the State party refuses to acknowledge 
that such techniques, several of which were allegedly applied, either individually or in 
combination, over a protracted period of time, violate the prohibition contained by article 7 of 
the Covenant; (b) no sentence has been pronounced against an officer, employee, member of the 
Armed Forces, or other agent of the United States Government for using harsh interrogation 
techniques that had been approved; (c) these interrogation techniques may still be authorized or 
used by other agencies, including intelligence agencies and “private contractors”; and (d) the 
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State party has provided no information to the fact that oversight systems of such agencies have 
been established to ensure compliance with article 7. 


14. 


The State party should ensure that any revision of the Army Field Manual only 
provides for interrogation techniques in conformity with the international 
understanding of the scope of the prohibition contained in article 7 of the Covenant; 
the State party should also ensure that the current interrogation techniques or any 
revised techniques are binding on all agencies of the United States Government and 
any others acting on its behalf; the State party should ensure that there are effective 
means to follow suit against abuses committed by agencies operating outside the 
military structure and that appropriate sanctions be imposed on its personnel who 
used or approved the use of the now prohibited techniques; the State party should 
ensure that the right to reparation of the victims of such practices is respected; and 
it should inform the Committee of any revisions of the interrogation techniques 
approved by the Army Field Manual. 


The Committee notes with concer shortcomings concerning the independence, 


impartiality and effectiveness of investigations into allegations of torture and cruel, inhuman or 
degrading treatment or punishment inflicted by United States military and non-military personnel 
or contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq, and other 
overseas locations, and to alleged cases of suspicious death in custody in any of these locations. 
The Committee regrets that the State party did not provide sufficient information regarding the 
prosecutions launched, sentences passed (which appear excessively light for offences of such 
gravity) and reparation granted to the victims. (articles 6 and 7) 


15. 


The State party should conduct prompt and independent investigations into all 
allegations concerning suspicious deaths, torture or cruel, inhuman or degrading 
treatment or punishment inflicted by its personnel (including commanders) as well 
as contract employees, in detention facilities in Guantanamo Bay, Afghanistan, Iraq 
and other overseas locations. The State party should ensure that those responsible 
are prosecuted and punished in accordance with the gravity of the crime. The State 
party should adopt all necessary measures to prevent the recurrence of such 
behaviors, in particular by providing adequate training and clear guidance to its 
personnel (including commanders) and contract employees, about their respective 
obligations and responsibilities, in line with articles 7 and 10 of the Covenant. 
During the course of any legal proceedings, the State party should also refrain from 
relying on evidence obtained by treatment incompatible with article 7. The 
Committee wishes to be informed about the measures taken by the State party to 
ensure the respect of the right to reparation for the victims. 


The Committee notes with concern that section 1005 (e) of the Detainee Treatment Act 


bars detainees in Guantanamo Bay from seeking review in case of allegations of ill-treatment or 
poor conditions of detention. (articles 7 and 10) 


The State party should amend section 1005 of the Detainee Treatment Act so as to 
allow detainees in Guantanamo Bay to seek review of their treatment or conditions 
of detention before a court. 
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16. The Committee notes with concern the State party’s restrictive interpretation of article 7 
of the Covenant according to which it understands (a) that the obligation not to subject anyone to 
treatment prohibited by article 7 of the Covenant does not include an obligation not to expose 
them to such treatment by means of transfer, rendition, extradition, expulsion or refoulement; (b) 
that in any case, it is not under any other obligation not to deport an individual who may undergo 
cruel, inhumane or degrading treatment or punishment other than torture, as the State party 
understands the term; and (c) that it is not under any international obligation to respect a non- 
refoulement rule in relation to persons it detains outside its territory. It also notes with concern 
the “more likely than not” standard it uses in non-refoulement procedures. The Committee is 
concerned that in practice the State party appears to have adopted a policy to send, or to assist in 
the sending of, suspected terrorists to third countries, either from the United States of America or 
other States’ territories, for purposes of detention and interrogation, without the appropriate 
safeguards to prevent treatment prohibited by the Covenant. The Committee is moreover 
concerned by numerous well-publicized and documented allegations that persons sent to third 
countries in this way were indeed detained and interrogated while receiving treatment grossly 
violating the prohibition contained in article 7, allegations that the State party did not contest. Its 
concern is deepened by the so far successful invocation of State secrecy in cases where the 
victims of these practices have sought a remedy before the State party’s courts (e.g.: the cases of 
Maher Arar v. Ashcroft (2006) and Khaled Al-Masri v. Tenet (2006)). (article 7) 


The State party should review its position, in accordance with the Committee’s 
general comments 20 (1992) on article 7 and 31 (2004) on the nature of the general 
legal obligation imposed on States parties. The State party should take all necessary 
measures to ensure that individuals, including those it detains outside its own 
territory, are not returned to another country by way of inter alia, their transfer, 
rendition, extradition, expulsion or refoulement if there are substantial reasons for 
believing that they would be in danger of being subjected to torture or cruel, 
inhuman or degrading treatment or punishment. The State party should conduct 
thorough and independent investigations into the allegations that persons have been 
sent to third countries where they have undergone torture or cruel, inhuman or 
degrading treatment or punishment, modify its legislation and policies to ensure 
that no such situation will recur, and provide appropriate remedy to the victims. 
The State party should exercise the utmost care in the use of diplomatic assurances 
and adopt clear and transparent procedures with adequate judicial mechanisms for 
review before individuals are deported, as well as effective mechanisms to monitor 
scrupulously and vigorously the fate of the affected individuals. The State party 
should further recognize that the more systematic the practice of torture or cruel, 
inhuman or degrading treatment or punishment, the less likely it will be that a real 
risk of such treatment can be avoided by such assurances, however stringent any 
agreed follow-up procedures may be. 


17. | The Committee is concerned that the Patriot Act and the 2005 REAL ID Act of 2005 may 
bar from asylum and withholding of removal any person who has provided “material support” to 
a “terrorist organization”, whether voluntarily or under duress. It regrets having received no 
response on this matter from the State party. (article 7) 


The State party should ensure that the “material support to terrorist organisations” 
bar is not applied to those who acted under duress. 


CCPR/C/USA/CO/3/Rev.1 
Page 6 


18. The Committee is concerned that, following the Supreme Court ruling in Rasul v. Bush 
(2004), proceedings before Combatant Status Review Tribunals (CSRTs) and Administrative 
Review Boards (ARBs), mandated respectively to determine and review the status of detainees, 
may not offer adequate safeguards of due process, in particular due to : (a) their lack of 
independence from the executive branch and the army, (b) restrictions on the rights of detainees 
to have access to all proceedings and evidence, (c) the inevitable difficulty CSRTs and ARBs 
face in summoning witnesses, and (d) the possibility given to CSRTs and ARBs, under Section 
1005 of the 2005 Detainee Treatment Act, to weigh evidence obtained by coercion for its 
probative value. The Committee is further concerned that detention in other locations, such as 
Afghanistan and Iraq, is reviewed by mechanisms providing even fewer guarantees. (article 9) 


The State party should ensure, in accordance with article 9 (4) of the Covenant, that 
persons detained in Guantanamo Bay are entitled to proceedings before a court to 
decide, without delay, on the lawfulness of their detention or order their release. 
Due process, independence of the reviewing courts from the executive branch and 
the army, access of detainees to counsel of their choice and to all proceedings and 
evidence, should be guaranteed in this regard. 


19. The Committee, having taken into consideration information provided by the State party, 
is concerned by reports that, following the September 11 attacks, many non-U.S. citizens, 
suspected to have committed terrorism-related offences have been detained for long periods 
pursuant to immigration laws with fewer guarantees than in the context of criminal procedures, 
or on the basis of the Material Witness Statute only. The Committee is also concerned with the 
compatibility of the Statute with the Covenant since it may be applied for up-coming trials but 
also to investigations or proposed investigations. (article 9) 


The State party should review its practice with a view to ensuring that the Material 
Witness Statute and immigration laws are not used so as to detain persons suspected 
of terrorism or any other criminal offences with fewer guarantees than in criminal 
proceedings. The State party should also ensure that those improperly so detained 
receive appropriate reparation. 


20. The Committee notes that the decision of the Supreme Court in Hamdan v. Rumsfeld, 
according to which Guantanamo Bay detainees accused of terrorism offences are to be judged by 
a regularly constituted court affording all the judicial guarantees required by common article 3 of 
the Geneva Conventions of 12 August 1949, remains to be implemented. (article 14) 


The State party should provide the Committee with information on _ its 
implementation of the decision. 


21, The Committee, while noting some positive amendments introduced in 2006, notes that 
section 213 of the Patriot Act, expanding the possibility of delayed notification of home and 
office searches; section 215 regarding access to individuals’ personal records and belongings; 
and section 505, relating to the issuance of national security letters, still raise issues of concern in 
relation to article 17 of the Covenant. In particular, the Committee is concerned about the 
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restricted possibilities for the concerned persons to be informed about such measures and to 
effectively challenge them. Furthermore, the Committee is concerned that the State Party, 
including through the National Security Agency (NSA), has monitored and still monitors phone, 
email, and fax communications of individuals both within and outside the U.S., without any 
judicial or other independent oversight. (articles 2(3) and 17) 


The State party should review sections 213, 215 and 505 of the Patriot Act to ensure 
full compatibility with article 17 of the Covenant. The State party should ensure 
that any infringement on individual’s rights to privacy is_ strictly necessary and 
duly authorized by law, and that the rights of individuals to follow suit in this 
regard are respected. 


22. The Committee is concerned with reports that some 50 % of homeless people are African 
American although they constitute only 12 % of the United States population. (articles 2 and 26) 


The State party should take measures, including adequate and adequately 
implemented policies, to bring an end to such de facto and historically generated 
racial discrimination. 


23. The Committee notes with concern reports of de facto racial segregation in public 
schools, reportedly caused by discrepancies between the racial and ethnic composition of large 
urban districts and their surrounding suburbs, and the manner in which schools districts are 
created, funded and regulated. The Committee is concerned that the State party, despite 
measures adopted, has not succeeded in eliminating racial discrimination such as regarding the 
wide disparities in the quality of education across school districts in metropolitan areas, to the 
detriment of minority students. It also notes with concern the State party’s position that federal 
government authorities cannot take legal action if there is no indication of discriminatory intent 
by state or local authorities. (articles 2 and 26) 


The Committee reminds the State party of its obligation under articles 2 and 26 of 
the Covenant to respect and ensure that all individuals are guaranteed effective 
protection against practices that have either the purpose or the effect of 
discrimination on a racial basis. The State party should conduct in-depth 
investigations into the de facto segregation described above and take remedial steps, 
in consultation with the affected communities. 


24. The Committee, while welcoming the mandate given to the Attorney General to review 
the use by federal enforcement authorities of race as a factor in conducting stops, searches, and 
other enforcement procedures, and the prohibition of racial profiling made in guidance to federal 
law enforcement officials, remains concerned about information that such practices still persist in 
the State party, in particular at the state level. It also notes with concern information about racial 
disparities and discrimination in prosecuting and sentencing processes in the criminal justice 
system. (articles 2 and 26) 


The State party should continue and intensify its efforts to put an end to racial 
profiling used by federal as well as state law enforcement officials. The Committee 
wishes to receive more detailed information about the extent to which such practices 
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still persist, as well as statistical data on complaints, prosecutions and sentences in 
such matters. 


25; The Committee notes with concern allegations of widespread incidence of violent crime 
perpetrated against persons of minority sexual orientation, including by law enforcement 
officials. It notes with concern the failure to address such crime in the legislation on hate crime 
adopted at the federal level and in many states. It notes with concern the failure to outlaw 
employment discrimination on the basis of sexual orientation in many states. (articles 2 and 26) 


The State party should acknowledge its legal obligation under articles 2 and 26 to 
ensure to everyone the rights recognized by the Covenant, as well as equality before 
the law and equal protection of the law, without discrimination on the basis of 
sexual orientation. The State party should ensure that its hate crime legislation, 
both at the federal and state levels, address sexual orientation-related violence and 
that federal and state employment legislation outlaw discrimination on the basis of 
sexual orientation. 


26. The Committee, while taking note of the various rules and regulations prohibiting 
discrimination in the provision of disaster relief and emergency assistance, remains concerned 
about information that the poor, and in particular African-Americans, were disadvantaged by the 
rescue and evacuation plans implemented when Hurricane Katrina hit the United States, and 
continue to be disadvantaged under the reconstruction plans. (articles 6 and 26) 


The State party should review its practices and policies to ensure the full 
implementation of its obligation to protect life and of the prohibition of 
discrimination, whether direct or indirect, as well as of the United Nations Guiding 
Principles on Internal Displacement, in matters related to disaster prevention and 
preparedness, emergency assistance and relief measures. In the aftermath of 
Hurricane Katrina, the State party should increase its efforts to ensure that the 
rights of the poor, and in particular African-Americans, are fully taken into 
consideration in the reconstruction plans with regard to access to housing, education 
and healthcare. The Committee wishes to be informed about the results of the 
inquiries into the alleged failure to evacuate prisoners at the Parish prison, as well 
as the allegations that New Orleans residents were not permitted by law 
enforcement officials to cross the Greater New Orleans Bridge to Gretna, Louisiana. 


27. The Committee regrets that it has not received sufficient information on the measures the 
State party considers adopting in relation to the reportedly nine million undocumented migrants 
now in the United States. While noting the information provided by the delegation that National 
Guard troops will not engage in direct law enforcement duties in the apprehension or detention 
of aliens, the Committee remains concerned about the increased level of militarization on the 
southwest border with Mexico. (articles 12 and 26) 


The State party should provide the Committee with more detailed information on 
these issues, in particular on the concrete measures adopted to ensure that only 
agents who have received adequate training on immigration issues enforce 


CCPR/C/USA/CO/3/Rev.1 
Page 9 


immigration laws, which should be compatible with the rights guaranteed by the 
Covenant. 


28. The Committee regrets that many federal laws which address sex-discrimination are 
limited in scope and restricted in implementation. The Committee is especially concerned about 
the reported persistence of employment discrimination against women. (articles 3 and 26) 


The State party should take all steps necessary, including at state level, to ensure the 
equality of women before the law and equal protection of the law, as well as effective 
protection against discrimination on the ground of sex, in particular in the area of 
employment. 


29. The Committee regrets that the State party does not indicate that it has taken any steps to 
review federal and state legislation with a view to assessing whether offences carrying the death 
penalty are restricted to the most serious crimes, and that, despite the Committee’s previous 
concluding observations, the State party has extended the number of offences for which the death 
penalty is applicable. While taking note of some efforts towards the improvement of the quality 
of legal representation provided to indigent defendants facing capital punishment, the Committee 
remains concerned by studies according to which the death penalty may be imposed 
disproportionately on ethnic minorities as well as on low-income groups, a problem which does 
not seem to be fully acknowledged by the State party. (articles 6 and 14) 


The State party should review federal and state legislation with a view to restricting 
the number of offences carrying the death penalty. The State party should also 
assess the extent to which death penalty is disproportionately imposed on ethnic 
minorities and on low-income population groups, as well as the reasons for this, and 
adopt all appropriate measures to address the problem. In the meantime, the State 
party should place a moratorium on capital sentences, bearing in mind the 
desirability of abolishing death penalty. 


30. The Committee reiterates its concern about reports of police brutality and excessive use 
of force by law enforcement officials. The Committee is concerned in particular by the use of 
so-called less lethal restraint devices, such as electro-muscular disruption devices (EMDs), in 
situations where lethal or other serious force would not otherwise have been used. It is 
concerned about information according to which police have used tasers against unruly 
schoolchildren; mentally disabled or intoxicated individuals involved in disturbed but non-life- 
threatening behaviour; elderly people; pregnant women; unarmed suspects fleeing minor crime 
scenes and people who argue with officers or simply fail to comply with police commands, 
without in most cases the responsible officers being found to have violated their departments’ 
policies. (articles 6 and 7) 


The State party should increase significantly its efforts towards the elimination of 
police brutality and excessive use of force by law enforcement officials. The State 
party should ensure that EMDs and other restraint devices are only used in 
situations where greater or lethal force would otherwise have been justified, and in 
particular that they are never used against vulnerable persons. The State party 
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should bring its policies into line with the United Nations Basic Principles on the Use 
of Force and Firearms by Law Enforcement Officials. 


31. The Committee notes that (a) waivers of consent in research regulated by the U.S 
Department of Health and Human Services and the Food and Drug Administration may be given 
in case of individual and national emergencies; (b) some research may be conducted on persons 
vulnerable to coercion or undue influence such as children, prisoners, pregnant women, mentally 
disabled persons, or economically disadvantaged persons; (c) non-therapeutic research may be 
conducted on mentally ill persons or persons with impaired decision-making capacity, including 
minors; and (d) although no waivers have been given so far, domestic law authorizes the 
President to waive the prior informed-consent requirement for the administration of an 
investigational new drug to a member of the U.S. Armed Forces, if the President determines that 
obtaining consent is not feasible, is contrary to the best interests of the military members, or is 
not in the interests of U.S. national security. (article 7) 


The State party should ensure that it meets its obligation under article 7 of the 
Covenant not to subject anyone without his/her free consent to medical or scientific 
experimentation. The Committee recalls in this regard the non-derogable character 
of this obligation under article 4 of the Covenant. When there is doubt as to the 
ability of a person or a category of persons to give such consent, e.g. prisoners, the 
only experimental treatment compatible with article 7 would be treatment chosen as 
the most appropriate to meet the medical needs of the individual. 


32. The Committee reiterates its concern that conditions in some maximum security prisons 
are incompatible with the obligation contained in article 10 (1) of the Covenant to treat detainees 
with humanity and respect for the inherent dignity of the human person. It is particularly 
concerned by the practice in some such institutions to hold detainees in prolonged cellular 
confinement, and to allow them out-of-cell recreation for only five hours per week, in general 
conditions of strict regimentation in a depersonalized environment. It is also concerned that such 
treatment cannot be reconciled with the requirement in article 10 (3) that the penitentiary system 
shall comprise treatment the essential aim of which shall be the reformation and social 
rehabilitation of prisoners. It also expresses concern about the reported high numbers of severely 
mentally ill persons in these prisons, as well as in regular in U.S. jails. 


The State party should scrutinize conditions of detention in prisons, in particular in 
maximum security prisons, with a view to guaranteeing that persons deprived of 
their liberty be treated in accordance with the requirements of article 10 of the 
Covenant and the United Nations Standard Minimum Rules for the Treatment of 
Prisoners. 


33. The Committee, while welcoming the adoption of the Prison Rape Elimination Act of 
2003, regrets that the State party has not implemented its previous recommendation that 
legislation allowing male officers access to women's quarters should be amended to provide at 
least that they will always be accompanied by women officers. The Committee also expresses 
concern about the shackling of detained women during childbirth. (articles 7 and 10) 
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The Committee reiterates its recommendation that male officers should not be 
granted access to women's quarters, or at least be accompanied by women officers. 
The Committee also recommends the State party to prohibit the shackling of 
detained women during childbirth. 


34. The Committee notes with concern reports that forty-two states and the Federal 
government have laws allowing persons under the age of eighteen at the time the offence was 
committed, to receive life sentences, without parole, and that about 2,225 youth offenders are 
currently serving life sentences in United States prisons. The Committee, while noting the State 
party’s reservation to treat juveniles as adults in exceptional circumstances notwithstanding 
articles 10 (2) (b) and (3) and 14 (4) of the Covenant, remains concerned by information that 
treatment of children as adults is not only applied in exceptional circumstances. The Committee 
is of the view that sentencing children to life sentence without parole is of itself not in 
compliance with article 24 (1) of the Covenant. (articles 7 and 24) 


The State party should ensure that no such child offender is sentenced to life 
imprisonment without parole, and should adopt all appropriate measures to review 
the situation of persons already serving such sentences. 


35. The Committee is concerned that about five million citizens cannot vote due to a felony 
conviction, and that this practice has significant racial implications. The Committee also notes 
with concern that the recommendation made in 2001 by the National Commission on Federal 
Election Reform that all states restore voting rights to citizens who have fully served their 
sentences has not been endorsed by all states. The Committee is of the view that general 
deprivation of the right vote for persons who have received a felony conviction, and in particular 
those who are no longer deprived of liberty, do not meet the requirements of articles 25 of 26 of 
the Covenant, nor serves the rehabilitation goals of article 10 (3). 


The State party should adopt appropriate measures to ensure that states restore 
voting rights to citizens who have fully served their sentences and those who have 
been released on parole. The Committee also recommends that the State party 
review regulations relating to deprivation of votes for felony conviction to ensure 
that they always meet the reasonableness test of article 25. The State party should 
also assess the extent to which such regulations disproportionately impact on the 
rights of minority groups and provide the Committee with detailed information in 
this regard. 


36. The Committee, having taken note of the responses provided by the delegation, remains 
concerned that residents of the District of Columbia do not enjoy full representation in Congress, 
a restriction which does not seem to be compatible with article 25 of the Covenant. (articles 2, 
25 and 26) 


The State party should ensure the right of residents of the District of Columbia to 
take part in the conduct of public affairs, directly or through freely chosen 
representatives, in particular with regard to the House of Representatives. 
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37. The Committee notes with concern that no action has been taken by the State party to 
address its previous recommendation relating to the extinguishment of aboriginal and indigenous 
rights. The Committee, while noting that the guarantees provided by the Fifth Amendment apply 
to the taking of land in situations where treaties concluded between the Federal Government and 
Indian tribes apply, is concerned that in other situations, in particular where land was assigned by 
creating a reservation or is held by reason of long possession and use, tribal property rights can 
be extinguished on the basis of the plenary authority of Congress for conducting Indian affairs 
without due process and fair compensation. The Committee is also concerned that the concept of 
permanent trusteeship over the Indian and Alaska native tribes and their land as well as the 
actual exercise of this trusteeship in managing the so called Individual Indian Money (IIM) 
accounts may infringe upon the full enjoyment of their rights under the Covenant. Finally, the 
Committee regrets that it has not received sufficient information on the consequences on the 
situation of Indigenous Native Hawaiians of Public Law 103-150 apologizing to the Native 
Hawaiians Peoples for the illegal overthrow of the Kingdom of Hawaii, which resulted in the 
suppression of the inherent sovereignty of the Hawaiian people. (articles 1, 26 and 27 in 
conjunction with Article 2, paragraph 3 of the Covenant). 


The State party should review its policy towards indigenous peoples as regards the 
extinguishment of aboriginal rights on the basis of the plenary power of Congress 
regarding Indian affairs and grant them the same degree of judicial protection that 
is available to the non-indigenous population. The State party should take further 
steps to secure the rights of all indigenous peoples, under articles 1 and 27 of the 
Covenant, so as to give them greater influence in decision-making affecting their 
natural environment and their means of subsistence as well as their own culture. 


38. The Committee sets 1° August 2010 as the date for the submission of the fourth periodic 
report of the United States of America. It requests that the State party’s second and third 
periodic reports and the present concluding observations be published and widely disseminated 
in the State party, to the general public as well as to the judicial, legislative and administrative 
authorities, and that the fourth periodic report be circulated for the attention of the non- 
governmental organizations operating in the country. 


39. In accordance with rule 71, paragraph 5, of the Committee’s rules of procedure, the State 
party should submit within one year information on the follow-up given to the Committee’s 
recommendations in paragraphs 12, 13, 14, 16, 20 and 26 above. The Committee requests the 
State party to include in its next periodic report information on its remaining recommendations 
and on the implementation of the Covenant as a whole, as well as about the practical 
implementation of the Covenant, the difficulties encountered in this regard, and the 
implementation of the Covenant at state level. The State party is also encouraged to provide 
more detailed information on the adoption of effective mechanisms to ensure that new and 
existing legislation, at federal and at state level, is in compliance with the Covenant, and about 
mechanisms adopted to ensure proper follow-up of the Committee’s concluding observations. 
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Summary 


The present report is submitted to the Human Rights Council pursuant to Council 
resolutions 32/2 and 41/18. The Independent Expert on protection against violence and 
discrimination based on sexual orientation and gender identity, Victor Madrigal-Borloz, 
analyses the current state of international human rights law in relation to the recognition of 
gender and gender identity and expression, in connection with the struggle against violence 
and discrimination in its different forms. The present report and the report to the General 
Assembly at its seventy-sixth session complement each other. Annex | contains a description 
of activities that have taken place since May 2020, and annex 2 provides an outline of the 
report to the General Assembly. 
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Preamble 


1. The activities carried out by the Independent Expert in the period from 1 May 2020 
to 30 April 2021, which include dozens of consultations, hundreds of virtual events and 
thousands of interactions with States, civil society organizations, global and regional entities 
and persons with lived experiences, are included as annex | to the present report. 


2. All the activities described, as well as the present thematic report, have been carried 
out under the omnipresent shadow of the coronavirus disease (COVID-19) pandemic, which 
at the time of writing has taken more than 3 million human lives and impacted all of 
humankind. If we are to learn the lessons as we build back better, one thing that we must do 
is not to pretend that any of this work has been carried out under business as usual: the 
Independent Expert wishes to place on record that the extraordinary support of all 
stakeholders speaks to the vital relevance of the issue addressed by this mandate and to the 
dedication of Member States and civil society to addressing violence and discrimination on 
the basis of sexual orientation and gender identity. Every meeting, conversation and 
submission has been considered with the understanding that behind their preparation there 
was a human being who, in addition to the already taxing task of defence and promotion of 
human rights, likely faced exhaustion and anguish resulting, among other things, from 
employment and financial uncertainty, health concerns, and the loss of loved ones. The same 
applies to the dedicated teams supporting the mandate at the Office of the United Nations 
High Commissioner for Human Rights (OHCHR) and supporting the Independent Expert at 
the Harvard Law School Human Rights Program, as well as to OHCHR and United Nations 
administrative personnel, editors, translators, experts and managers; it is only thanks to the 
strength of their resolve that this work has continued. The Independent Expert is indebted to 
all of them for their significant contribution throughout these most challenging of times. 


Introduction 


3. The notion that there is a gender norm, from which identities and expressions vary or 
depart, is based on a series of preconceptions that must be challenged if all humankind is to 
enjoy human rights. Among these misconceptions is the idea that it is a legitimate societal 
objective that persons adopt roles, forms of expression and behaviours that are considered 
entitlements or burdens according to their sex assigned at birth. Only by acknowledging the 
stereotypes, power asymmetries, inequality and fundamental violence that lies at the 
foundation of this system does the State comply with its obligation to address the violence 
and discrimination that it fuels, with its harrowing impact on women and girls in every corner 
of the world, including lesbian, bisexual and trans women; on gay, bisexual and trans persons; 
on other gender-diverse persons; and on intersex persons. 


4. The thematic work on gender theory carried out under the mandate is thus an integral 
part of the Independent Expert’s research agenda under Human Rights Council resolutions 
32/2 and 41/18. This research process included a literature review, and a call for inputs, in 
response to which 529 submissions were received, including 42 submissions from State 
entities, from all regions, and 484 contributions from non-State stakeholders, including 202 
from organizations and 282 from individuals.! The Independent Expert is humbled by this 
highly participatory process: in total, he received specific information concerning 88 United 
Nations Member States, covering all geographic regions and a significant proportion of the 
populations, cultures, legal traditions and religions of the world. All receivable and non- 
confidential submissions will be published on the web page for the mandate.” 


5. A comparatively small number of other submissions were hateful or contained hate 
speech and were excluded ad portas. They will not be part of any publication sponsored by 
the mandate holder. 


Statistical information is available at 
www.ohchr.org/EN/Issues/SexualOrientationGender/Pages/ReportGenderTheory.aspx. 
Submissions to the Independent Expert will be available at 
www.ohchr.org/EN/Issues/SexualOrientationGender/Pages/ReportGenderTheory.aspx. 
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6. Given the richness of the response and the importance of this topic, the outcomes of 
the thematic work on gender and gender identity and expression will be reflected in the two 
reports issued by the mandate holder in 2021. The present report, entitled “The law of 
inclusion”, analyses the current state of international law in relation to gender and gender 
identity and expression, and its connection with the struggle against violence and 
discrimination in its numerous forms. In his report to the General Assembly at its seventy- 
sixth session, entitled “Practices of exclusion”, the Independent Expert will analyse the 
resistance to the use of gender theory and the risks that this creates to the human rights of 
women (including lesbian, bisexual and trans women) and to the eradication of all forms of 
violence and discrimination based on sexual orientation and gender identity. An outline of 
that report is included as annex 2. 


Ts Throughout the research process, it became evident that gender theory, gender-based 
approaches and intersectionality provide a framework for addressing multiple asymmetries 
of power (deriving from how sex is constructed and operates in societies), including those 
that feed violence and discrimination against women; and that they are also a sharp lens for 
analysing the root causes of violence and discrimination based on sexual orientation and 
gender identity and expression. 


8. The present report uses the term gender-diverse to refer to persons whose gender 
identity and/or expression are at odds with what is enforced as a gender norm in a particular 
context at a particular point in time. Persons whose gender identity does not correspond to 
the gender that they were assigned at birth often identify with the term trans. The term cis is 
used in academic literature and analysis, and data collection and analysis, to refer to persons 
whose experience of gender is, or is perceived to be, in conformity with the sex assigned at 
birth. 


9. The widely used acronym LGBT (lesbian, gay, bisexual and trans) and the term 
gender-diverse, as well as terms such as queer, questioning and asexual, are reflections of 
political and legal identities, and persons impacted by violence and discrimination based on 
sexual orientation and gender identity may identify themselves in ways that do not coincide 
with them. Some examples are seen in the lived experience of two-spirit persons (North 
America), muxes (Mexico), hijra (India), kathoey (Thailand), bakla (Philippines), travestis 
(Argentina and Brazil), fa’afafine (the Samoan islands) and leiti (Tonga). These identities are 
sometimes included in notions of either gender identity or sexual orientation, but they operate 
under an understanding of gender that does not neatly or necessarily coincide with either. 


10. | While some persons may or may not consider themselves to fall within rigid 
categorizations (for example, some trans straight women may embrace stereotypes of 
femininity and some cis lesbian women may not), a common feature of persons affected by 
violence and discrimination based on sexual orientation and gender identity is their resistance 
to the dominant ideologies to which these categorizations are ascribed. The resistance to 
gender stereotypes has been led by many kinds of non-conforming women; and it is of note 
that gender non-conformation runs not only to gender expression but also to the norms 
governing sexual conduct. 


11. The gravitational force of binary gender constructions, and the resulting gender 
expectations, often pull in persons on the basis of their sex characteristics as well, and 
intersex people suffer damage from attempts or actions that aim to hammer them into sex 
categories that are inadequate for their lived experience. These violations often entail torture 
and ill-treatment. Attempts to recognize intersex persons in sex and gender classification 
systems have often failed to adequately establish the necessary legal and social frameworks 
to appropriately recognize their status.? 


3 See www.ohchr.org/Documents/Issues/Discrimination/LGBT/BackgroundNoteHumanRights 
ViolationsagainstIntersexPeople.pdf. 
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II. Gender in international and regional human rights law, 
jurisprudence and international processes 


12. Early references to the concept of gender can be traced to the Vienna Declaration and 
Programme of Action, of 1993, before its definite enshrinement in the Programme of Action 
of the International Conference on Population and Development, the Cairo Declaration on 
Population and Development and the Platform for Action of the Fourth World Conference 
on Women held in 1995 in Beijing. In all these processes, there was a strong recognition of 
the impact that preconceptions, stereotypes and expectations play in violence and 
discrimination against women, and of gender equality as an overarching global objective. 
Similarly, the two most recent core international human rights instruments, the Convention 
on the Rights of Persons with Disabilities and the International Convention for the Protection 
of All Persons from Enforced Disappearance, contain references to gender. 


13. Analysis of the sources of international human rights law reveals a robust corpus iuris 
in which gender is the term used to describe the sociocultural constructs that assign roles, 
behaviours, forms of expression, activities and attributes according to the meaning given to 
biological sex characteristics. Under this definition, gender and sex do not substitute each 
other, and gender identity and gender expression are inextricably linked to them as practices 
of concern in anti-discrimination analysis. 


14. There is nothing in this definitional system that restricts gender to women. Although 
the concept of gender first appeared in feminist writings in the 1970s to challenge the then- 
dominant position of biological determinism, its object is the relational aspect of meanings 
of femininity and masculinity.* Gender is therefore used in international human rights law as 
concerning human persons who live in gendered societies, among preconceptions and power 
hierarchies that will create a context for the development of their personal identities and 
social interactions. In this manner, gender theory is also relevant as a tool to address, analyse 
and transform systems of violent masculinity. 


15. Similarly, nothing in the body of international law suggests that only trans or gender- 
diverse persons have a gender identity. The evidence leads to the conclusion that all human 
beings live in gendered societies traversed by power hierarchies and preconceptions. This 
process of consolidation of one’s identity has been described, among others, by the Working 
Group on discrimination against women and girls> and by the European Court of Human 
Rights and the Inter-American Court of Human Rights, all of which have identified the 
deeply intimate nature of gender identity,® and how it is exteriorized through gender 
expression. 


16. | Human experience in relation to gender identity and expression is both complex and 
rich. Concepts of gender identity vary greatly across the world and, as previously noted, a 
wide range of gender identities and expressions exist in all regions as a result of long- 
established cultures and traditions that transcend particular concepts of gender that may be 
considered as the norm in a particular place and time. At the date of inception of the present 
report, cultures and countries from all over the globe, including Argentina, Australia, 
Bangladesh, Canada, Fiji, India, Indonesia, Mexico, Nepal, New Zealand, Pakistan, the 
Philippines, Samoa, Thailand, Tonga and the United States of America — these examples 
alone comprising more than a third of the world’s population — recognize in cultural 
traditions, and sometimes also in law, genders that do not correspond with the male/female 
binary. Some submissions linked the prevalence of the binary, and the repression of gender 
diversity, with the history of colonialism and oppression, and noted that some precolonial 
cultures were more open to the idea of gender plurality than the colonial and postcolonial 
formal legal system.’ 


4 See www.ohchr.org/Documents/Issues/Women/WG/Gender-equality-and-gender-backlash.pdf. 


> Tbid. 

6 European Court of Human Rights, Van Kiick v. Germany (application No. 35968/97); and Inter- 
American Court of Human Rights, advisory opinion OC-24/17. 

Submission by the Centre for Human Rights, University of Pretoria et al. 
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17. | The United Nations High Commissioner for Human Rights and United Nations human 
rights mechanisms® have addressed discrimination based on gender, gender identity and 
gender expression in their work, including in analysis of cases and in doctrinal work. 


18. |The same can be said of regional human rights bodies. The European Court of Human 
Rights has incorporated gender identity in its jurisprudence since 1992, first in connection 
with privacy and family life,? and notably in 2003 through the recognition of gender identity 
as one of the most intimate aspects of a person’s private life.!° While some submissions 
received suggest that “sex” does not include trans people, the jurisprudence of the European 
Court of Human Rights on article 14 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms (European Convention on Human Rights) adopts an expansive 
conception of the notion, which extends protections to individuals on the grounds of sexual 
orientation and gender identity, and under the sex discrimination test of article 14, the Court 
has built up a fairly expansive understanding of gender theory.!! The Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence 
(the Istanbul Convention) thoroughly integrates gender theory,’” and contains a progressive 
definitional framework that includes sex, gender, gender identity, gender expression and 
sexual orientation — the legislative and public policy benefits of which have been observed 
by the Independent Expert during country visits.'* The Council of Europe has established a 
series of recommendations that include recognition of gender identity; notable among them 
is recommendation CM/Rec(2010)5 of the Committee of Ministers to member States on 
measures to combat discrimination on the grounds of sexual orientation or gender identity. !° 


19. The European Court of Justice has repeatedly held that the European Union anti- 
discrimination framework protects persons who have sought or are planning to seek legal 
gender recognition, in areas such as employment, access to employment-related social 
benefits (widower’s insurance) and pensions;!° and a plethora of European Union documents 
relate to gender identity, among them Directive 2006/54/EC, in which it is stated that “the 
scope of the principle of equal treatment for men and women cannot be confined to the 
prohibition of discrimination based on the fact that a person is of one or other sex” and that 
“it also applies to discrimination arising from the gender reassignment (sic) of a person”.!” 
Of note, the European Union’s LGBTIQ Equality Strategy 2020-2025 recognizes gender 
identity and expression as grounds for discrimination and political action. '® 


20. Inter-American approaches to gender-based violence were initiated with the adoption 
by the Organization of American States (OAS) of the Inter-American Convention on the 
Prevention, Punishment and Eradication of Violence against Women (Convention of Belém 
do Para) in 1994,” a broad regional commitment to action to address violence against 
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women. The most widely ratified of any of the region’s human rights treaties, the Convention 
of Belém do Para has driven advances in law, policy and practice at the national level 
throughout the region.” In its advisory opinion OC-24/17, the Inter-American Court of 
Human Rights recognized that the Convention of Belém do Para applied to trans women on 
the basis of self-identification,”! and in Atala Riffo (Chile) it recognized that the core State 
obligation of non-discrimination set forth in article 1.1 of the American Convention on 
Human Rights covered gender identity.” 


21. In 2011, the Inter-American Commission on Human Rights created a unit on the rights 
of LGBTI persons, designated as a rapporteurship in 2014, to “continue to pay sufficient 
attention to this issue”.”? This decision was made by the General Assembly of OAS in one of 
its yearly resolutions that, since 2008, recognize violence and discrimination based on gender 
identity and expression. In its first thematic report on the rights of LGBTI persons, the 
Commission examined the intersection of gender with sexuality, sexual orientation and/or 
gender identity, and found that “such acts of violence are manifestations of the combined 
structural and historical sexism and prejudice towards non-normative sexual orientations and 
gender identities”.** The Commission explored in detail the connection between gender and 
violence and discrimination in the cases of T.B. and S.H. and Henry and Edwards (Jamaica), 
in which it analysed the impact of sodomy laws on the criminalization of a lesbian and a trans 
woman on the basis of their sexual orientation and their identity and expression of gender.” 


22. The provisions of the African Charter on Human and Peoples’ Rights support the 
conclusion that every person enjoys the Charter rights irrespective of gender identity. 
Resolution 275 of the African Commission on Human and People’s Rights” is based on the 
premise that gender identity is a ground for protection; and in its advisory opinion of 4 
December 2020, the African Court on Human and Peoples’ Rights noted that vagrancy laws 
amount to discrimination because they “punish the poor and underprivileged, including but 


not limited to ... the gender-nonconforming”.”’ 


Intersectionality 


23. Human Rights Council resolutions 32/2 and 41/18 require the Independent Expert to 
work within intersectional perspectives, according to which an understanding of 
discrimination must be achieved through an awareness of all conditions that create the 
substantively distinct life experience of an individual,”* and, in the case of populations, 
communities and persons historically subjected to discrimination, through an awareness of 
the conditions that have created a complex system of oppression structures that are multiple 
and simultaneous.” 


24. The observation of the Committee on Economic, Social and Cultural Rights about 
persons with disabilities being treated as genderless human beings*® and the observation by 
the Committee on the Rights of Persons with Disabilities that women with disabilities may 
be subject to multiple and intersectional forms of discrimination based on gender and 
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disability?! are notable examples of how identities may be described as points of entry into 
an analysis of the privilege and discrimination that are created at the point of intersection of 
the multiple identities that every person encompasses in one body, including gender identity. 


2). In one submission, it was remarked that, understood as intersectional, “all the grounds 
on which people face discrimination are seen to reinforce and worsen one another ... Race 
and gender together inhibit black women’s advancement to a degree that either factor 
separately might not.*? Indeed, understanding discrimination as intersectional allows us to 
link different issues within the arenas of sexuality, race and gender.”*? At the intersection of 
gender, gender identity, sexual orientation and race lies a spire that places some at the top of 
social integration indicator performance, and others at the very bottom. In the limited 
contexts in which statistical data exist, the situation revealed is deeply concerning: in a 2019 
report, the Williams Institute documented that while 22 per cent of LGBT persons in the 
United States lived in poverty, the figure was 8.1 per cent for white cis gay men, but 31.3 per 
cent for black cis lesbian women, 38.5 per cent for black trans persons and 48.4 per cent for 
Latino trans persons.** In a 2018 report, the National Association of Travestis and 
Transsexuals (ANTRA), of Brazil, reported that 82 per cent of the victims of killings of trans 
persons in Brazil identified as being of African descent.*° 


26. The understanding that intersectional analysis is fundamental to addressing violence 
and discrimination against women, including lesbian, bisexual and trans women, has 
permeated through public policy, and many State submissions acknowledged its importance. 
For example, in 2019, the Minister of Justice of New Zealand stated: “Women are twice as 
likely to suffer partner abuse than men. Maori women, queer women, trans women, women 
living with a disability and young women experience more violence and are more likely to 
be revictimized by current systems.” *° In Uruguay, Law No. 19.580 on Gender-based 
Violence against Women, of 2018, reaffirms recognition of women of all ages, trans women 
and women of diverse sexual orientations, socioeconomic status, sense of belonging to the 
land, belief, cultural origin, ethnic or racial origin, and situations of disability, without 
distinction or discrimination.*’ 


27. The Independent Expert notes that intersectional analysis must also take into account 
the fact that lived experiences are not static. They may vary in relation to space (as persons 
move from rural to urban areas, across borders or even within cities), and they may vary in 
relation to time, a perspective that is particularly relevant in the case of children. The 
Committee on the Rights of the Child has recognized the concept of “gender” since its third 
general comment and has expressly linked this social construction to the marginalization of 
children and young people on the basis of gender identity,** recognizing the rights of children 
and young people to their gender identity and emerging autonomy,* and condemning forced 
surgeries or treatments on intersex adolescents.” 


28. In this context, the protection of human rights is not served by the negation of sexual 
orientation and gender identity.*! As the Independent Expert noted in his 2018 report on data 
collection and analysis, lack of data renders the community invisible and is at the core of the 
adoption of irrational State policies.” 
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Gender-based violence and discrimination 


29. As noted in one submission, “gender is a social construct deeply embedded in society 
as a basis for making decisions on social, economic and political inclusion and participation 
on the one hand and on exclusion and marginalization on the other”. For the very few, 
gendered identities will contribute to the creation of experiences of privilege; for many, they 
will lead to experiences of discrimination and violence. That is often the case for women and 
for persons whose gender identity and/or expression does not fit squarely within the 
preconceptions attached to the sex assigned at birth; for these reasons, gender-based analysis 
has been an indispensable tool in the development of doctrine related to cases of violence 
and discrimination. 


30. Furthermore, a broad understanding of gender allows for the systematic assessment 
of discrimination impacting persons because of their real or perceived sexual orientation, 
gender identity and/or expression,* and the interpretations issued by United Nations human 
rights treaty bodies indeed suggest this conclusion as a consequence of gender-based 
analysis. The Committee on the Elimination of Discrimination against Women affirms that 
“discrimination against women based on sex and/or gender is often inextricably linked with 
and compounded by other factors that affect women, such as ... being lesbian, bisexual or 
transgender’’;*° the Committee on Economic, Social and Cultural Rights has established that 
“the notion of the prohibited ground ‘sex’ has evolved considerably to cover not only 
physiological characteristics but also the social construction of gender stereotypes”;*” having 
analysed a State’s failure to allow change of sex on official documents, the Human Rights 
Committee concluded that it was a form of discrimination because “the Government is failing 
to afford the author, and similarly situated individuals, equal protection under the law”;** and 
the Committee on the Rights of Persons with Disabilities uses the phrase “all genders”,” 
suggesting an understanding of gender as not binary. The Committee against Torture 
recognizes that States must ensure that their laws are “in practice applied to all persons, 
regardless of ... gender, sexual orientation, transgender identity”.°° 


31. Recent inter-American case law provides good examples of how gender-based 
analytical tools are applicable and pertinent to the analysis of violence against trans women. 
Regarding Herndndez v. Honduras — a case currently pending the issuance of a judgment by 
the Inter-American Court of Human Rights — in the merits report that the Inter-American 
Commission on Human Rights presented to the Court, the Commission found that the 
victim’s death had occurred in a context of discrimination based on prejudice which included 
police violence against LGBT persons, especially trans women sex workers — as was the case 
with the victim.*! In looking at what the case and its context demonstrate, the Commission 
especially noted the violence based on prejudice toward the gender identity and expression 
of trans women, and took into account the fact that Vicky Hernandez and other trans women 
had essentially been forced into a cycle of violence by social exclusion leading to 
discrimination, and criminalization.*? For the Inter-American Commission on Human Rights, 
the case brought to light not only the absence of capacity to investigate within the State sector 
but resistance to investigating these forms of fatal violence against trans women in their 
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context, and within the larger pattern and practice that must be redressed and transformed in 
order for the State to meet its human rights obligations. 


32. | The Working Group on discrimination against women and girls has similarly observed 
that women who do not conform to gender stereotypes, including some who may identify as 
lesbian, bisexual or trans women, are particularly vulnerable to discrimination, violence and 
criminalization.*‘ In a similar vein, intersex persons face stigma and discrimination because 
their bodies do not fit sex and gender norms, and intersex infants, children and adolescents 
are subjected to medically unnecessary surgery, hormonal treatment and other procedures in 
an attempt to forcibly modify their appearance or physical development to be in line with 
societal expectations about female and male bodies.*> 


33. Ina similar vein, the case of Rojas Marin v. Peru, decided by the Inter-American 
Court of Human Rights in 2020,*° is a remarkable example of judicial recognition of the fluid 
nature of gender identity. At the time of the principal facts in 2008, the victim identified 
himself as a homosexual man, but at the time of the Court’s decision in 2020, she identified 
herself as a woman. The Court examined the purposive nature of anal rape as a manifestation 
of violence and discrimination in 2008 and characterized the case as a hate crime because it 
“not only damaged the rights of Azul Rojas Marin, but was also a message to the whole 
LGBTI community, a threat to the freedom and dignity of this entire social group”.*” 


34. The previous mandate holder noted the links between the 2030 Agenda for Sustainable 
Development and violence and discrimination based on sexual orientation and gender 
identity, pointing out that Sustainable Development Goal 16, which among other things aims 
for a reduction of violence, must take into account violence based on sexual orientation and 
gender identity.°* Similarly, while the gender-based approaches prescribed by Security 
Council resolution 1325 (2000) have historically been understood as a general reference to 
women, human rights defenders have campaigned to ensure an understanding of the 
particular impact of armed conflict on lesbian, bisexual and trans women and gender-diverse 
persons, an important task for moving past policies that often reflect patterns of 
criminalization, discrimination and marginalization faced more broadly.°? 


35. The processes of reception of gender and of gender identity and expression in 
international human rights law have been described in the Yogyakarta Principles,® and in 
their update, known as the Yogyakarta Principles plus 10, which at the date of preparation of 
the present report have been referenced in universal periodic review proceedings, reports of 
the United Nations High Commissioner for Human Rights, reports of special procedures and 
treaty bodies, judgments of the European Court of Human Rights, judgments and advisory 
opinions of the Inter-American Court of Human Rights, and case and thematic reports of the 
Inter-American Commission on Human Rights, as well as countless decisions of domestic 
tribunals including the Supreme Courts of Botswana,°! India? and Nepal,® national laws, 
such as of Argentina“ and Belgium,® and public policy as is the case with Colombia® and 
Sweden.°’ The intensity of this reception correlates with the fact that the process leading to 
the Yogyakarta Principles, and their update, followed an interdisciplinary standard 
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identification methodology, and focused on treaty law, international custom, national 
practice, judicial decisions and doctrine, many of which are referenced in the present report 
and all of which — pursuant to Article 38 (1) of the Statute of the International Court of Justice 
— are among the sources of international law. 


Legal recognition 


36. In 2018, when examining States’ obligations to uphold the human rights of trans and 
gender-diverse persons, the mandate holder concluded that the right to self-determine one’s 
gender was a fundamental part of a person’s freedom and a cornerstone of the person’s 
identity. The obligation of States is to provide access to gender recognition in a manner 
consistent with the rights to freedom from discrimination, equal protection of the law, 
privacy, identity and freedom of expression.® The obligations described include refraining 
from adopting measures that create obstacles to legal recognition or that make it impossible, 
as well as the positive aspect of adopting legal measures such as: 


(a) Being based on self-determination; 
(b) Being a simple administrative process; 


(c) Not being connected with abusive requirements, such as medical certification, 
surgery, treatment, sterilization or divorce; 


(d) Including the acknowledgement and recognition of non-binary identities in 
their full diversity and specificity; 


(e) Ensuring that minors have access to recognition of their gender identity. 


37. | The Independent Expert has evidence that, despite significant progress in regard to 
legal recognition of gender identity in conformity with these standards, procedures in place 
all over the world still carry deep remnants of pathologization. One submission noted that in 
Europe and Central Asia alone, 10 States still required sterilization as a prerequisite to legal 
recognition, while all States in Central and Eastern Europe and Central Asia still demanded 
a mental health diagnosis. Another submission noted that in 2017 the Ministry of Health of 
Malaysia released a guideline medicalizing trans people and their identities, and 
recommending that teens with “gender issues” be subject to physical examinations, including 
examination of genitalia.” 


38. The mandate holder observes that some submissions argued against legal recognition 
of trans and gender-diverse persons, alleging a risk of erasure of cis women’s concerns and 
of the integrity of safe spaces for women, and the threat to development of girls through sport. 
While the arguments may vary, their ultimate tenet is that legal recognition of gender identity 
on the basis of self-determination is a threat for the furtherance of human rights of women 
who are not trans. 


39. Addressing the significant oppression, violence and discrimination that are carried out 
every day against women around the world is a human rights imperative. This entails the 
gathering of evidence of violence and discrimination, analysis from an intersectional 
perspective, and appraisal of the consequences that such an evidence-based approach will 
yield in policymaking and legal reform processes. Such an approach, which is promoted 
regionally, for example by the design of the Istanbul Convention, ought to satisfy the need 
for an intersectional understanding of the lived experience of all women, including lesbian, 
bisexual and trans women. 


40. Conversely, the evidence does not support the contention that legal recognition of 
gender identity can be seen as contrary to the struggle for equality, to the rights of women or 
to the rights of cis women. The Independent Expert is not persuaded by the allegation that 
these arguments are grounded in human rights-based approaches. They overwhelmingly 
appear to rely on anecdotal evidence, some of which would relate to some allegations of 
abuse, but most of which build on deeply discriminatory stereotypes of trans and gender- 
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diverse persons, and overwhelmingly of trans women. This is the case, for example, of the 
claim that legal recognition of trans women per se threatens safe spaces, which appears to 
draw on stigma about predatory determinism. Statistical evidence or analysis does not 
support the contention that legal recognition of trans girls represents a blanket threat to 
development through sports, a notion that circularly seeks to rely upon but also to justify the 
harmful and offensive contention that trans girls are not girls. The idea that legal recognition 
of the existence of trans women creates a threat of erasure of the concerns of cis women 
disregards the duty of the State to consider all relevant angles of intersectional analysis, 
including gender identity, in the formulation of policy. 


41. It is noteworthy that these contentions appear to suggest a shift of onus from the State 
(i.e. the duty bearer) to communities and persons that, as evidence shows, are deeply 
disenfranchised (i.e. trans and gender-diverse persons, the rights holders). The Independent 
Expert has provided ample evidence to the effect that legal recognition on the basis of self- 
determination is the key to protecting trans and gender-diverse persons from the unacceptable 
state of extrajudicial execution, forced disappearance, torture and ill-treatment, beatings and 
harrowing emotional pain being inflicted on them, and from their systematic exclusion from 
education, employment, housing, health care and all other sectors of social and community 
life; such recognition is therefore not optional, but a human rights imperative as well. 


42. The mandate holder further notes that some of these positions appear to build on the 
notion, persuasively refuted by an intersectional analysis, that non-trans women are a 
monolithic interest group that is not significantly traversed by race, age, nationality, and 
socioeconomic, migratory and other status, and also that they disregard the lived realities of 
trans men and other gender-diverse persons, and their health, employment, housing and 
education determinants, as well as integration through sectors such as sports and culture. 


43. The Independent Expert is also concerned that some of these claims appear to 
reproduce privileged and/or colonial bias which disregards gender diversity around the 
world. Furthermore, he is concerned that by seeking a regression to sex as rigidly defined 
through a male/female binary, they deny the international law formation process described 
in the present report and appear to support notions of biological determinism, in which the 
mandate holder recognizes grave risk for the rights of all women, among them lesbian, 
bisexual and trans women. 


44. The impact of these narratives in public policy is already taxing trans communities 
around the world, and the number of extraordinary, unjustified and arbitrary legal measures 
either adopted or under discussion in different confines in the world, which seek to limit or 
exclude access to social integration by trans women and girls, trans men and boys, and 
gender-diverse persons, are of great concern to the Independent Expert; they are directly 
connected to the narratives described. 


45. | Where human rights are concerned, concerns about the possibility of risk of abuse do 
not justify closing access to rights. The mandate holder deeply respects the importance of 
safe spaces for all women; their integrity must be at all times protected from all objectively 
identified risks. That risk management measures need to be efficient and effective is as 
evident as the fact that they cannot promote, replicate or condone stigma or stereotypes that 
are at the core of violence and discrimination on the basis of gender identity; they must also 
not be used as an obstacle to the enjoyment of human rights by rights holders. Evidence- 
based approaches, free from prejudice and stigma, are key to compliance with those duties. 


46. Similarly, the concerns of all women must be reflected in data gathering and analysis 
— and lead to consequences in public policy, including in evidence-based approaches to 
ensure that inclusion through sports and other realms of social life fulfils the objective of 
promoting the development of all girls, including lesbian, bisexual and trans girls. 


47. In essence, the task described is the work of prevention, which is incumbent upon 
States, and which requires evidence-based approaches to risk identification, avoidance, 
mitigation, and management, rather than negation of the rights of persons, communities and 
populations, particularly when that negation will build on stigma and prejudice and therefore 
fuel the spirals of violence and discrimination of which the mandate holder has produced 
abundant evidence. 
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Bodily autonomy 


48. The relationship between bodily autonomy and the right to have one’s physical and 
mental integrity respected, and their inextricable connection with legal notions of agency, 
has been documented by the United Nations Population Fund (UNFPA) as being fundamental 
to the enjoyment of all other human rights, including the right to health as described by the 
Committee on Economic, Social and Cultural Rights: “the right to control one’s health and 
body, including sexual and reproductive freedom, and the right to be free from interference, 
such as the right to be free from torture, non-consensual medical treatment and 
experimentation”.”! This conceptual construction has urgent relevance for lesbian women 
who are tortured through rape heinously called “corrective”; for gay men, through coercive 
anal examinations; for all persons who are subjected to practices of “conversion therapy”; 
and for intersex infants and children who are subjected to procedures called, equally 
heinously, “normalizing”.” Bodily integrity, or freedom from physical acts that are not 
consented to, is directly violated by all these forms of violence, and many others documented 
as part of the work of this mandate, which bear a direct relation to efforts to violently hammer 
persons into moulds of sex or gender and the connected stereotypes. 


49, Around the world, intersex infants, children and adolescents are subjected to 
medically unnecessary surgery, hormonal treatment and other procedures in an attempt to 
forcibly modify their appearance or physical development to be in line with societal 
expectations about female and male bodies.” At the root of these violations against intersex 
people lie harmful stereotypes, stigma, taboos and pathologization. Early surgery carried out 
on intersex children is a blatant and cruel effect of binary gender norms, and United Nations 
and regional human rights mechanisms have called on States to protect the right to bodily 
integrity and autonomy, and to self-determination of intersex children.” 


50. The definition of bodily autonomy is also of fundamental importance for trans persons 
who face cruel, inhuman and degrading treatment, and possibly torture, in the form of 
requirements for gender recognition such as medical certification, surgery, treatment, 
sterilization or divorce. In his 2018 country visit to Georgia, the Independent Expert observed 
that a majority of the trans men he interviewed were missing their middle finger, and was 
subsequently shocked to learn that a medical authority entitled to certify a person as being a 
“true” trans person demanded that the said finger be amputated to create a prosthetic penis 
as part of the requirements for legal recognition.’”> Access to transition-related medical care 
is part of the measures ensuring bodily autonomy for trans persons, and the Independent 
Expert is concerned by efforts to criminalize or restrict such access. 


51. Bodily autonomy and integrity are also of relevance to freedom from gender-based 
violence and discrimination, which impact lesbian, bisexual and trans women. As noted by 
UNFPA, “where there are gender-discriminatory social norms, women’s and girls’ bodies 
can be subject to choices made not by them, but by others, from intimate partners to 
legislatures. When control rests elsewhere, autonomy remains perpetually out of reach.””° 


52. To guarantee freedom and equality, such situations, and other situations, must be 
taken into account. Security of LGBT and intersex persons concerns their right to have their 
physical and mental integrity respected, including freedom from undue interference in bodily 
integrity,’’ a principle that is also fundamentally important for trans and gender-diverse 
persons, for example trans men, whose sexual and reproductive rights — including all 
decisions concerning pregnancy and sexual and reproductive health — must be acknowledged 
and protected. 


Committee on Economic, Social and Cultural Rights, general comment No. 14 (2000), para. 8. 

See www.ohchr.org/Documents/Issues/Discrimination/LGBT/BackgroundNoteHumanRights 
ViolationsagainstIntersexPeople.pdf. 

®B bid. 

™ Tbid. 

™® See A/HRC/41/45/Add.1. 

76 United Nations Population Fund, My Body Is My Own: Claiming the Right to Autonomy and Self- 
Determination, p. 8, available at www.unfpa.org/sites/default/files/pub-pdf/SoWP2021_Report_- 
_EN_web.3.21_0.pdf. 

Human Rights Committee, general comment No. 35 (2014), para. 3. 
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III. 


Comprehensive gender and sexuality education 


53. During his 2019 country visit to Ukraine, the Independent Expert observed a total 
absence of knowledge within the State about the needs and well-being of LGBT pupils in 
primary and secondary education, the abuses and challenges that they face and the impact on 
their educational achievements. As a result of this situation, 49 per cent of students felt unsafe 
at school because of their sexual orientation or gender identity, and 88.5 per cent of LGBT 
and gender-diverse students and pupils had suffered verbal harassment in schools and 53.5 
per cent had suffered physical abuse in the course of the previous year.”® 


54. The provision and reception of comprehensive gender and sexuality education is 
legally protected under article 19 of the Universal Declaration of Human Rights and article 
19 of the International Covenant on Civil and Political Rights. The Independent Expert 
wishes to underline the importance of comprehensive gender and sexuality education to 
deconstruct stigma that lies as a powerful root cause for violence and discrimination, to 
promote the full development of the human personality and the sense of its dignity under 
article 13 of the International Covenant on Economic, Social and Cultural Rights,” to 
deconstruct stereotypes about sex, sexuality and pleasure, and to prevent gender-based 
violence. As noted by the Committee on the Elimination of Discrimination against Women, 
“Schools perpetuate and reinforce social prejudices, often as a result of the poor 
implementation of policies by school governance bodies, as well as irregular enforcement of 
non-discrimination policies by teachers, principals and other school authorities. Limited 
education and cultural taboos are among the factors that prevent lesbian, bisexual, 
transgender and intersex students from achieving social mobility and increase their 
vulnerability to violence.”®° 


Effective State measures 


55. Prevention, accountability and reparation are dimensions of State responsibility under 
international human rights law. The Independent Expert is persuaded by the evidence that 
the adoption of gender-based and intersectional analysis, as described, is a fundamental 
component of a diligent discharge of that responsibility. 


Knowledge and data collection and analysis 


56. States are increasingly recognizing and implementing their duty to gather data on 
discrimination and violence on the grounds of gender identity and expression, and 
recognizing the connection between this and gender mainstreaming. A majority of States 
reported having some system in place to this end, which may be based on data gathered from 
justice sector institutions or from public surveys. For example, in Spain, the Ministry of the 
Interior gathers and analyses data on hate crimes on the basis of sexual orientation and gender 
identity;*! in 2017, the Government of the United Kingdom of Great Britain and Northern 
Ireland gathered 108,000 responses through a national LGBT survey spanning many areas of 
life, including health, education and the criminal justice system.*? One submission remarked 
that “as part of the strategies implemented to combat and eliminate gender-based violence, 
the Colombian State and the United Nations Entity for Gender Equality and the 
Empowerment of Women (UN-Women) developed the Integrated Gender Violence 
Information System, which seeks to integrate information from different entities on violence 
against women and includes sexual orientation and gender identity as separate categories”. 


57. | Gender-based public management is a particularly ambitious and meaningful 
undertaking. In Sweden, gender budgeting is used, and the Government has decided to 


A/HRC/44/53/Add.1, para. 72. 

See also Committee on the Rights of the Child, general comment No. 20 (2016), para. 60. 
Committee on the Elimination of Discrimination against Women, general recommendation No. 36 
(2017), para. 45. 

Submission by Spain. 

Submission by Stonewall. 
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implement gender mainstreaming in the legislative process, governance and international 
work.*? 


Legislation 


58. Several States reported that gender perspectives had been enshrined at the 
constitutional level;*4 others reported the adoption of legislation prohibiting discrimination 
on the basis of gender and gender identity and expression® and/or legislation addressing hate 
crimes committed on that basis.*° To these must be added the vast number of laws, adopted 
the world over, aimed at preventing and eradicating gender-based violence, which is today 
the most developed and prolific domain of gender-related laws, and legislation enacted for 
the legal recognition of gender identity, which was surveyed by the Independent Expert in 
2018. 


59. Other legislative efforts are focused on particular areas. In the Philippines, for 
example, the Safe Spaces Act, of 2018, provides a definition of gender, gender identity and/or 
expression, and penalizes gender-based sexual harassment (including transphobic remarks) 
in public spaces.®’ In Mexico City, the Law for Prevention and Eradication of Discrimination 
raises awareness of gender, gender identity and expression as categories protected from 
discrimination.** In the Netherlands, the Ministry of Education, Culture and Science invests 
in multi-year programmes and alliances that tackle myths and stereotypes around LGBTI 
people; one example is Act4respect, which works towards ending gender-based violence by 
addressing gender stereotypes that are the root of gender-based violence.*® In Argentina, Law 
No. 27.499, known as the Micaela Law, establishes compulsory training on gender and 
gender-based violence for all persons working in the public service or in the executive, 
legislative or judicial branch of government.*® In Malta, the law specifically prohibits 
“medical interventions driven by social factors without the consent of the minor”, which 
directly relates to the situation of intersex infants.”! 


Public policy 


60. State and non-State entities uniformly underscored the importance of gender- 
conceptual frameworks, analyses and mainstreaming as a tool for achieving social justice 
through public policy. The Independent Expert received abundant evidence, from all regions 
of the world, of the existence and implementation of national plans aiming at gender equality, 
and of the full incorporation of gender identity in many of them. In Angola, for example, the 
National Policy for Gender Equality and Equity includes, among other things, definitions of 
gender analysis, gender stereotypes and gender identity, and the National Human Rights 
Strategy, of 2020, includes a cross-cutting approach to gender as well as specific actions for 


83 
84 


Submission by Sweden. 

See, for example, the submissions by Argentina, Bolivia (Plurinational State of), Honduras, Mexico 
and Nepal, and by the Defensoria del Pueblo (Peru). 

See the submissions by Andorra, Australia, Croatia, Cyprus, Germany, Honduras, Israel, Italy, Malta, 
Mauritius, Mexico, Norway, Spain (Catalonia), Sweden, the United Kingdom of Great Britain and 
Northern Ireland, and Uruguay, and by the Procuraduria para la Defensa de los Derechos Humanos 
(Nicaragua) and the Commission on Human Rights (Philippines). Non-State submissions included 
mentions of Afghanistan (in the submission by All Survivors Project), Colombia (in the submission 
by Colombia Diversa), Montenegro (in the submission by Asocijacija Spektra et al.), Slovenia (see 
http://pisrs.si/Pis.web/pregledPredpisa?id=ZAKO7273) and the United Kingdom (in the submission 
by Stonewall). 

See the submissions by Croatia, Cyprus, Israel, Malta, Norway, Spain and the United Kingdom, and 
by the Danish Institute for Human Rights, the Ombudsman of Argentina, and the Human Rights 
Commission (New Zealand). A non-State submission included mention of Colombia (in the 
submission by Colombia Diversa). 

Submission by the Commission on Human Rights (Philippines). 

Submission by the Human Rights Commission of Mexico City. 

Submission by the Netherlands. 

Submission by Argentina. 

See www.ohchr.org/Documents/Issues/Discrimination/LGBT/BackgroundNoteHumanRight 
sViolationsagainstIntersexPeople.pdf. 
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the promotion and protection of women’s and LGBT human rights.°? On 20 January 2021, 
the incoming administration in the United States issued an executive order titled Preventing 
and Combating Discrimination on the Basis of Gender Identity or Sexual Orientation, °? 
which broadly applies existing sex non-discrimination laws to protect LGBTQ people 
consistent with the United States Supreme Court ruling in 2020 in Bostock v. Clayton 
County.™ In Nepal, the National Implementation Plan on Human Rights also creates 
provision for the protection of trans persons.*° As regards the Netherlands, the Gender and 
LGBTI Equality Policy Plan for 2018—2021 outlines the government commitment to equal 
treatment, equal opportunities and the right to live in safety.” 


61. In Norway, the Government’s current “Safety, Diversity, Openness” action plan is 
based on a comprehensive and intersectional gender analysis. It makes a range of different 
public sectors accountable and addresses the junctions between sexual orientation, gender 
identity and expression, and other grounds for discrimination (e.g. ethnicity, disability and 
age).°’ Bosnia and Herzegovina has adopted its third consecutive Gender Action Plan, in 
which LGBTI persons are listed as one of the cross-cutting areas of the Plan.” 


62. Some countries, such as Uruguay,” reported having created national councils to deal 
with challenges such as extreme gender-based violence, and specialized gender units with 
designated human resources and the budget allocation necessary to carry out their tasks 
effectively.!°° In Sweden, the Gender Equality Authority, established on | January 2018 and 
responsible for follow-up, analysis, coordination and support as regards the effective 
implementation of gender equality policy, was assigned to address the challenges in the 
enjoyment of human rights by LGBTI persons.!°! In Cyprus, the Ministry of Education, 
Sports and Culture has formed an interdepartmental committee, with representatives from all 
its departments and services, which oversees and coordinates all gender equality issues. Its 
work is based on an action plan (for 2018—2020) that is aimed at supporting the inclusion of 
gender equality in matters related to the structures of the educational system and to teacher 
in-service training.' 


63. In Argentina, the Interministerial Programme for Prevention of Violence and 
Promotion of Gender Equality in Sport has been established.'° Its main objectives are to 
mainstream the gender perspective and diversity in all areas and at all levels of the community 
and of sports institutions, to promote the inclusion of LGBTI+ women and individuals in 
sport, to raise awareness about structural gender stereotypes impacting the lives of LGBTI+ 
women and people in these areas, and to prevent and address gender-based violence in sports. 


64. Measures adopted as part of public policy are nonetheless recognized as being 
vulnerable to political volatility, and of particular concern to the Independent Expert is the 
extent to which these issues appear to have become partisan in a manner that makes them 
especially vulnerable to political shifts. 


Jurisprudence 


65. Gender identity has been recognized in a number of judgments by the Supreme Court 
of Argentina, !* the Supreme Court of Chile! and the Constitutional Chamber of the 
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Submission by Angola. 

See www. whitehouse. gov/briefing-room/presidential-actions/202 1/01/20/executive-order-preventing- 
and-combating-discrimination-on-basis-of-gender-identity-or-sexual-orientation. 

Submission by Human Rights Campaign. 

Submission by Nepal. 

Submission by the Netherlands. 

Submission by Norway. 

Submission by Bosnia and Herzegovina. 

Submission by Uruguay. 

Ibid. 

Submission by Sweden. 

Submission by Cyprus. 

Submission by Argentina. 

See http://sjconsulta.csjn.gov.ar/sjconsulta/documentos/verDocumentoByld.html?idDocumento 
=6115732&cache=1518739300001. 

Supreme Court of Chile, judgment of the Third Chamber, of 5 November 2019, No. 21.393-2019. 
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Supreme Court of Costa Rica.!°° Notably, the Constitutional Court of Colombia !°’ has 
established that gender identity and sexual orientation are aspects inherent in individuals 
which are part of their innermost selves, but which should be able to be fully externalized, 
and be recognized and respected.!% 


66. In 2020, the landmark United States Supreme Court ruling in Bostock v. Clayton 
ee County affirmed that discrimination on the basis of gender identity was a form of prohibited 
sex discrimination and violated Title VII (the Civil Rights Act of 1964).!” 
67. In the Flemish Region of Belgium, policy measures to address violence based on 
sexual orientation and gender identity are taken under the scope of gender-based violence, 
and include violence connected with a person’s gender, gender identity or gender expression. 
This includes sexual violence (such as rape, assault and sexual intimidation), partner 
violence, human trafficking and slavery, forced marriage, genital mutilation, partner violence 
and transphobic violence.!!° 


Reparations 


68. Notions of prevention and redress are deeply intertwined, and are a fundamental 
element arising from the determination of State responsibility for human rights violations. In 
this connection, successive mandate holders have identified the decriminalization of sexual 
orientation and gender identity and the legal recognition of gender identity based on self- 
identification as State responsibilities under international human rights law. 


69. Guarantees of non-repetition, in their turn, constitute the measures to provide due 
assurance that violations will not reoccur. Among them, perhaps the most meaningful are 
those that tend to impact on the development of society as a whole, including actions in the 
education, health-care and employment sectors, in the area of political participation, in family 
settings and in the immigration services. Strategic action may come in the form of non- 
repetition measures mandated by the judiciary. In Colombia, the Ministry of the Interior 
issued a public policy on the rights of LGBTI persons in order to comply with a judgment in 
which the Constitutional Court had called for a comprehensive national public policy for the 
LGBTI sector.!"! 


70. Reparation will address damage, and includes restoration, compensation and 
satisfaction. Restoration may take many forms, some of which may consist of administrative 
measures and others of which may be the care and professional assistance that victims require 
to re-establish their physical, moral and legal integrity after the violations they have suffered. 
Measures of rehabilitation may involve the legal, occupational and medical spheres, as well 
as measures conducive to the restoration of the dignity and reputation of the victims. At best, 
restoration can redress violations in a partial manner, and compensation is deemed to be a 
substitutive means. 


71. The form or nature of measures of satisfaction is not rigid and depends on the 
circumstances of each case, but they tend to restore the social, communal, family and 
individual fabric. In fact, the diverse measures of satisfaction may also constitute important 
elements to reinforce the State commitment to non-repetition of similar actions in the future. 
Measures of satisfaction may include one or a combination of the following: 


(a) Verification of the facts and full and public disclosure of the truth; 


(b) Official declaration or judicial decision restoring the dignity, the reputation 
and the rights of the victim; 


(c) Public apology; 


(d) Commemorations and tributes to the victims; 


106 See https://nexuspj.poder-judicial.go.cr/document/sen-1-0007-985766. 


107 See judgments T-062 of 2011 and T-363 of 2016. 

108 Constitutional Court of Colombia, judgment T-099 of 2015. 
109 Submission by Human Rights Campaign. 

110 Submission by Belgium. 

‘Nl Submission by Colombia Diversa. 
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(e) Inclusion of an accurate account of the violations that occurred, in training and 
educational material. 


72. Examples of reparations for violations connected to gender identity are still scarce. In 
2018, the Parliament of Sweden took the decision to pay compensation to trans people who 
had been forcibly sterilized between 1972 and 2013. In Argentina, in the Province of Santa 
Fe, the State created a historical reparations programme through Provincial Law 13298, under 
which monetary compensation is given to persons incarcerated during that period due to their 
sexual orientation or gender identity. The Uruguayan law on gender identity includes 
compensation for the ill-treatment, imprisonment and torture that trans persons were 
subjected to under the dictatorship. 


Civil society spaces 


73. An overwhelming majority of the submissions presented to the Independent Expert 
underlined the importance of civil society spaces, which have given rise to data collection 
and analysis systems, joint action, and — in the context of COVID-19 — support and solidarity. 
There is a highly sophisticated system for the protection and promotion of human rights that 
comprises organizations working at local, national, regional and global level, and which has 
developed some distinct traits of resilience, resourcefulness and professionalism. The fact 
that most of the data gathered around the world in relation to violence and discrimination 
based on sexual orientation and gender identity comes from non-governmental sources ought 
to serve as proof of the effectiveness of such a system. 


74. Faced with the singular challenges brought forth by the times and by backlash, one of 
the movement’s strengths appears to be its ability to identify common objectives. One 
submission expressed its model of “work in solidarity to ensure everyone’s equal enjoyment 
of rights, with particular awareness of the need for attention and protection for the voices and 
experiences of trans, non-binary and gender-diverse people and people with intersex 
characteristics, who have been neglected in the past, including and in addition to the range 
of women’s rights, which continue to be challenged. It is essential to adopt and affirm such 
an inclusive approach to gender ... to promote the goals of feminist, women’s rights, human 
rights and LGBTI rights organizations overall.”!! 


75. However, civil society spaces are shrinking, or, perhaps more accurately, they are 
actively being shrunk, and enhanced efforts are required from State and non-State actors to 
preserve their integrity. The Global Philanthropy Project concluded that many government 
and multilateral donors were only providing limited amounts of funding for lesbian, bisexual 
and queer women and trans and intersex persons. Both the Independent Expert and the 
Special Rapporteur on the situation of human rights defenders have extensively documented 
the legal, material and risk factors that substantively impact the advocacy and protection work 
carried out by civil society organizations led by and serving LGBT and intersex persons. !? 


Monitoring and evaluation 


76. In most cases, efforts concerning the evaluation of overarching programmes have 
been deployed by civil society alone.''* This is a pattern noted by the Independent Expert in 
relation to most State review processes. The absence of monitoring and evaluation 
approaches to measure the efficiency and effectiveness of gender-based frameworks is deeply 
concerning, and is one of the areas in which State action ought to focus its attention most 
urgently. 


Conclusions 


77. The Independent Expert recognizes two fundamental duties of the State in 
connection to the processes described in the present report: 


2 Submission by CREA et al. 
3° Tbid. 
114 Submission by Colombia Diversa. 
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(a) To prevent, prosecute and punish violence and discrimination on the basis 
of sexual orientation, gender identity and gender expression and, if relevant, provide 
reparation to the victims; 


(b) To recognize every human being’s freedom to determine the confines of 
their existence, including their gender identity and expression. 


78. | Gender-based approaches and legal recognition of gender identity and 
expression provide the human-rights based framework for the fulfilment of those 
duties, and international human rights law, under the aegis of which these approaches 
have developed, has played a powerful role in the protection of the human rights of 
LGBT persons through the recognition of gender, and through the specific recognition 
of gender identity and expression as practices of concern in discrimination analysis. 


79. Gender describes a_ sociocultural construct that ascribes certain roles, 
behaviours, forms of expression, activities and attributes determined to be appropriate 
according to the meaning given to biological sex characteristics. Under this definition, 
gender and sex do not substitute each other, and gender identity and gender expression 
are inextricably linked to them as practices of concern in anti-discrimination analysis. 


80. The use of the terms gender and gender identity and expression in international 
human rights law includes all persons, communities and populations. Whether self- 
defining into a specific gender, or remaining gender-fluid, across binaries, gender is in 
operation through the work of naming things as masculine and feminine. The concepts 
of gender, sex, and gender identity and expression are related, but can be applied 
independently as protected grounds. 


81. The work of addressing and ultimately eradicating violence and discrimination 
based on sexual orientation and gender identity demands the adoption of intersectional 
analysis, the sites of which include laws and policies which claim to be gender-neutral 
or are gender-specific (and may discriminate both against cisgender hetero- and 
lesbian-identified women and trans and other gender-nonconforming women and men). 


82. Legal recognition of gender identity, and protection from violence and 
discrimination related to it, to gender expression and to sexual orientation, are 
inextricably connected with bodily autonomy. Security of LGBT and intersex persons 
concerns their right to have their physical and mental integrity respected, including 
freedom from undue interference in bodily integrity. 


83. Protection from violence and discrimination based on sexual orientation and 
gender identity also substantively rely on the implementation of comprehensive gender 
and sexuality education, in full conformity with freedom of expression and the 
promotion of the full development of the human personality and the sense of its dignity 
under the International Covenant on Civil and Political Rights (art. 19) and the 
International Covenant on Economic, Social and Cultural Rights (art. 13). 


84. The work to address and ultimately eradicate violence and discrimination based 
on sexual orientation and gender identity is not in opposition to the human rights of 
women; on the contrary, these areas of concern are largely overlapping and 
conceptually, socioeconomically, politically and legally reinforce each other. 


85. The implementation of the mandate places the Independent Expert in a vantage 
point of being able to observe the dynamics of the human and social movements in the 
struggle against violence and discrimination based on sexual orientation and gender 
identity. Narratives that appear to displace responsibilities from oppressors to persons, 
communities and populations that are themselves deeply oppressed concern the 
mandate holder deeply. 


86. All persons who struggle against violence and discrimination based on sexual 
orientation and gender identity have in common certain lived experiences that should 
provide a notion of the importance of seeing each other, listening to each other and 
acting towards each other with kindness and compassion. Not only does the inclusive 
language of the Universal Declaration of Human Rights itself compel all of us to behave 
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in this way to all other human beings born free and equal in dignity and rights,''> but it 
appears to be at the core of preserving and safeguarding the common heritage built by 
our elders, and the extraordinary power of a movement that has achieved so much and 
is currently at risk. 


Recommendations 


87. The Independent Expert recommends that States recognize the value of gender- 
based approaches, and uphold rights related to gender and sexuality as universal and 
inalienable, indivisible, interdependent, and interrelated to all other rights. Within this 
context, the Independent Expert recommends that States ensure recognition of the right 
to bodily and mental integrity, autonomy and self-determination, and of the 
requirements that are concomitant to them, such as socioeconomic inclusion, housing, 
employment, education, and in particular, comprehensive gender and sexuality 
education. 


88. The Independent Expert also recommends that States adopt, in their legislation, 
public policy and systems for access to justice, an understanding of gender and gender 
identity and expression that is in conformity with the corpus iuris of international 
human rights law that has been identified in the present report, and ratify the relevant 
regional conventions that are conducive to that end. 


89. The Independent Expert further recommends that States implement data 
gathering and analysis systems that allow for intersectional analysis of violence and 
discrimination. In accordance with the well-established advice provided under this 
mandate, the Independent Expert recommends that in the design of these measures a 
gender-mainstreaming approach be adopted, that embeds measures to address violence 
and discrimination based on sexual orientation and gender identity, includes 
communities, populations and peoples in the key decision-making processes, and allows 
for their meaningful participation in all stages from design to monitoring and 
evaluation. 


90. The Independent Expert recommends that States put in place measures to 
identify human rights violations carried out on the basis of sexual orientation and 
gender identity, accompanied by fact-finding and, if appropriate, acknowledgement of 
responsibility and applicable reparation measures conducive to redress. 


91. The Independent Expert wishes to reiterate the recommendation that States 
provide access to legal recognition of gender identity in a manner consistent with the 
rights to freedom from discrimination, equal protection of the law, privacy, identity and 
freedom of expression, and adopt all necessary measures so that such recognition: 


(a) Is based on self-determination by the applicant; 
(b) Is asimple administrative process; 


(c) Is not connected with abusive requirements, such as medical certification, 
surgery, treatment, sterilization or divorce; 


(d) Includes the acknowledgement and recognition of non-binary identities in 
their full diversity and specificity; 


(e) Ensures that minors have access to recognition of their gender identity. 


92. The Independent Expert recommends that States redouble their efforts to 
dismantle any remnants of pathologization in relation to sexual orientation and/or 
gender identity. 


93. The Independent Expert recommends that States redouble efforts to carry out 
monitoring and evaluation of gender-based approaches in public policy, law, and access 
to justice, and ascertain their efficiency and effectiveness in addressing and being 
conducive to eradicating gender-based violence and discrimination. Attention should 


5 Universal Declaration of Human Rights, art. 1. 
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be paid to the way that differently situated persons face gender discrimination, whether 
cisgender, trans or gender-diverse, heterosexual or homosexual, in order to ensure 
specific understanding of elements of both prevention and redress. 


94. The Independent Expert further recommends that States create and uphold an 
enabling environment for civil society organizing for the rights of trans, non-binary and 
gender-nonconforming persons, and respect and protect their right to freedom of 
assembly and association. States should support civil society organizations led by and 
serving LGBT and intersex persons through robust funding opportunities and capacity- 
building training. 
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Annex I 


Activities 2020-2021 


1. Violence and discrimination based on sexual orientation and gender identity are never 
justified and must be prevented, prosecuted and punished and, if relevant, be at the base of 
measures of reparation. 


2. Since his last report to the Human Rights Council in 2020, the Independent Expert 
increased his virtual presence and made every possible effort to reach people, communities 
and populations unable to travel as a result of the COVID-19 pandemic and the connected 
response and recovery measures. At the outset of the pandemic, he organized three virtual 
Town Hall meetings on 30 April and 1 May about its impact on LGBT people. He organized 
a virtual expert meeting on the topic of monitoring & evaluation for the activities of the 
mandate on 29 and 30 September and virtual consultation to collect input for the drafting of 
the mandate’s 2021—2023 Work Plan on 20 November. 


3. The Independent Expert organized seven virtual events in English or Spanish, 
including some with French or Portuguese interpretation, to increase the visibility of his work 
on the impact of the COVID-19 pandemic on LGBT persons, on practices of “conversion 
therapy”, and on the situation of LGBT persons in Ukraine. These events brought together 
thousands of participants from all regions of the world. For instance, the launch events of the 
report on practices of “conversion therapy” in June 2020, garnered the participation of about 
430 persons and more than 26.000 views on social media. 


4. In June and October 2020, the Independent Expert participated in virtual interactive 
dialogues with the Human Rights Council and the General Assembly. Throughout the year, 
he also maintained virtual contact with representatives of United Nations entities, CSOs, and 
business leaders. At the regional level, activities were carried out with the OAS and its 
LGBTI Core Group, the IACHR, and the Council of Europe and European institutions. 
Dozens of bilateral exchanges with representatives of Member States were also held. 


5. At the domestic level, the work on practices of “conversion therapy” provides an 
example of the manner in which the mandate hopes to add value to ongoing efforts. With the 
support of UN and national partners, the respective report was presented to audiences in 
Mexico, Indonesia, Malaysia and Peru. Since the publication of the mandate’s report on the 
issue, legislation has been adopted in Germany and Mexico, and the mandate has engaged 
with parliamentary commissions working on the issue in Canada, France and The 
Netherlands. In October 2020, the European Parliament’s Intergroup on LGBTI rights 
requested the European Commission to act on the mandate’s recommendation for a global 
ban through legislation or public policy. Work with parliaments has also been done in 
Colombia, where the mandate presented its opinion in a hearing focussing on the 
implementation of the National Human Rights Action Plan and the components related to 
LGBT persons, and Peru, where it held a dialogue with a parliamentary commission on his 
findings concerning these heinous practices. 


6. Since May 2020, the Independent Expert attended parliamentary hearings on the 
impact of COVID-19 (Congress of the Republic of Colombia); combating rising hate against 
LGBTI people in Europe (Committee on Equality and Non-Discrimination of the 
Parliamentary Assembly of the Council of Europe); and the European Commission’s 
LGBTIQ Equality Strategy 2020-2025 (European Economic and Social Committee). 


7. At the invitation of UN leadership, OHCHR, the International Organization for 
Migration (IOM), the Joint United Nations Programme on HIV/AIDS (UNAIDS), the United 
Nations Development Programme (UNDP), the World Bank and other multilateral 
development banks, and the Commonwealth Secretariat (often in partnership with 
Governments, Parliaments, academia, and civil society partners), the Independent Expert 
took part in 13 meetings and events covering key issues, such as the importance of UN 
system-wide action on advancing the human rights of LGBT people, the impact of COVID- 
19 on LGBT persons, human rights and HIV/AIDS, data for equality, business and human 
rights, the role of parliamentarians in building more inclusive societies, hate speech, 
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reparations, sexual orientation and gender identity in countries affected by fragility, conflict 
and violence and the situation of LGBT persons in Latin America, the Caribbean and 
francophone West Africa. 


8. Between | May 2020 and 30 April 2021, at the invitation of Member States, 
government representatives, academia, and CSOs, the Independent Expert delivered five 
keynote addresses and participated in 55 panels and presentations during which he engaged 
with hundreds of stakeholders from all corners of the world. Among these events, 13 were 
on the impact of the COVID-19 pandemic on LGBTI people, six on practices of “conversion 
therapy”, two on the criminalization of LGBT persons, three on hate crimes against LGBTI 
persons in Latin America and the Caribbean, three on faith, and two on LGBTI persons and 
the development agenda. The latter included the first-ever side-event organised by the LGBTI 
Stakeholder Group within the framework of the High-Level Political Forum. 


9: During the reporting period, the Independent Expert gave more than 40 in-depth 
interviews for television, radio and print media and issued essays, video messages and op- 
eds relevant to the mandate, and developed an active social media presence, and the data 
available shows that the mandate has built an audience across different regions of the world. 
He also issued 19 individual or joint official press releases and media statements, including 
one thematic statement on the impact of the pandemic on LGBT persons issued on the 
occasion of the 2020 International Day against Homophobia, Transphobia and Biphobia, 
which was joined by a group of 96 United Nations and regional independent experts. 


10. The Independent Expert sent 25 communications in which allegations of human rights 
violations in relation to sexual orientation and gender identity were raised with other Special 
Procedures and/or by which he sought to provide technical advice on legislation and policies. 
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Annex II 


The mandate’s research on gender theory 


1. The present report and the report to the 76th session of the General Assembly are 
complementary. 
2. With this report, the Independent Expert provides an analysis of the current state of 


international human rights law in relation to the recognition of gender, gender identity and 
expression, and its connection with the struggle against violence and discrimination in its 
numerous forms. This analysis will provide the foundation for the examination of narratives 
of resistance to the use of gender theory that the Independent Expert will carry out in his 
report to the General Assembly. 


3. In his report to the 76th session of the General Assembly, the Independent Expert will 
highlight how anti-gender narratives and the preconceptions, stigma and prejudice that 
underpin them create risks to the protection of all women, including lesbian, bisexual and 
trans women, and to the eradication of all forms of violence and discrimination. He will also 
highlight how resistance to and attacks against gender theory and related gender-based 
approaches, including gender identity and expression, are likely to create significant damage. 


4. The first part of the report to the General Assembly will analyse the impact of anti- 
gender narratives on the human rights framework and the progressive interpretation of human 
rights standards, especially relating to gender equality and sexuality. He will also examine 
the impact of such narratives on efforts to combat violence and discrimination based on 
sexual orientation, gender identity and expression. 


5. More specifically, the Independent Expert will examine processes of dehumanization 
and the emergence of narratives that seek to separate human rights-based approaches on 
sexual orientation from those on gender identity, seeking to exclude trans and gender diverse 
persons from the protection derived from the implementation of gender theory. 


6. He will also examine how the three institutional drivers for the perpetuation of stigma 
and discrimination identified by the mandate, i.e. criminalization, pathologization, and 
demonization, interact with the narratives of gender ideology and how narratives of exclusion 
percolate to all sectors of State action and enable the adoption of regressive laws and 
restrictive policies. 


7. In doing so, he will counterpose the narrative of a “natural” order based on biological 
determinism that predetermined the fate of women and men on the basis of their reproductive 
abilities with the principles of equality, freedom, bodily autonomy and bodily integrity. 
Further, he will examine narratives that contrapose rights-based approaches to alleged 
cultural and religious norms. He will show how “othering” mechanisms and the narrative of 
traditional values is used to justify discrimination or violence based on gender identity and 
expression, or sexual orientation. 


8. In the second part of his report, the Independent Expert will analyse claims that 
challenge the connection between gender theory in international human rights law with its 
connection with gender identity and gender expression theory. He will examine the use of 
narratives based on allegations of speculative or potential harms that could result from 
protecting the rights of trans persons, in particular that: 


(a) The legal recognition of children’s gender identity allegedly threatens their 
well-being; 


(b) Legal recognition of the gender identity of trans women based on self- 
identification allegedly threatens the rights of all women and girls who do not identify as 
trans; 


(c) Trans women allegedly threaten spaces designed to protect women from 
violence and discrimination; 


(d) The existence of trans women allegedly threatens the recognition of the lives 
of cis women and, in some cases, their safety; 
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(e) The existence of trans women allegedly threatens women’s sports. 


9. Throughout his report, the Independent Expert will recall the foundations of 
international human rights law presented in the present report to deconstruct and oppose anti- 
gender narratives and allegations that are mostly based on speculation, assumptions, or 
harmful and negative stereotypes about trans persons that are used to fuel misconceptions 


and perpetuate stigma. 
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Report of the Independent Expert on protection against violence 
and discrimination based on sexual orientation and gender 
identity, Victor Madrigal-Borloz 


Summary 


In the present report, the Independent Expert on protection against violence and 
discrimination based on sexual orientation and gender identity, Victor Madrigal- 
Borloz, addresses the call for greater awareness of how gender and sexual orientation 
and gender identity dynamics operate in the context of armed conflict, and within 
peacebuilding and peacekeeping. In the report, he aims to provide insight on the 
application of a comprehensive set of legal resources to foster prevention, 
participation, protection, relief and sustainable peace for persons, communities and 
peoples suffering violence and discrimination in war-torn contexts around the world. 
The Independent Expert seeks to establish a basis for expanding existing policies 
within the United Nations system to promote compliance by State and non-State 
actors. 
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Introduction 


1. United Nations human rights agencies have gathered significant knowledge on 
violence and discrimination perpetrated worldwide by State and non-State actors 
based on actual or perceived sexual orientation and/or gender identity. The 
Independent Expert seeks to contribute to filling a gap in the evidence base 
concerning all gendered dimensions of armed conflict, their root causes and their 
consequences, and to strengthen United Nations strategies to tackle them. The aim of 
the report is to provide an assessment on conflict dynamics, mechanisms for 
participation in peacebuilding and political transitions and measures providing access 
to truth, justice, reparation and non-recurrence: all of these in the light of a 
comprehensive international law framework for non-discrimination, empowerment, 
participation and accountability, as well as the just aspiration of a sustainable peace 
for all. 


2. The Independent Expert is indebted to all States, entities, organizations and 
individuals who are committed to supporting his work and who have so significantly 
contributed to the present report. Unless otherwise requested for risk-related reasons, 
the submissions will be published on the web page of the Expert. 


3. In the present report, armed conflict is understood in accordance with existing 
international humanitarian customary and treaty law: 


(a) An international armed conflict exists “when one or more States have 
recourse to armed force against another State, regardless of the reasons or the 
intensity of this confrontation”,! or in armed conflicts in which “peoples are fighting 
against colonial domination, alien occupation or racist regimes in the exercise of their 


right to self-determination (wars of national liberation)”;? 


(b) A non-international armed conflict is defined as “protracted armed 
confrontations occurring between government armed forces and the forces of one or 
more armed groups, or between such groups arising on the territory of a State” party 
to the Conventions, which exist whenever an armed confrontation reaches “a 
minimum level of intensity and the parties involved in the conflict [...] show a 
minimum of organisation”.? In relevant cases, it can also refer to the more restricted 
definition as enshrined in Additional Protocol IH, which supplements common 


article 3 of the Geneva Conventions.* 


4. The Independent Expert uses the term gender-diverse to refer to persons whose 
gender identity is at odds with what is enforced as a norm. The widely used acronym 
LGBT (lesbian, gay, bisexual and trans) and terms such as queer, questioning and 
asexual, are all reflections of political and legal identities, and persons affected by 
violence and discrimination based on sexual orientation and gender identity often 
self-identify in ways that do not coincide with these.* In relation to intersex persons, 
the Independent Expert follows a consistent policy not to extrapolate data and policy 
frameworks on LGBT persons to the intersex population without clear evidence and 
reasoning for supporting that inclusion.® In all cases, the Expert endeavours to use 
inclusive nomenclature; when citing evidence, as a rule, he will nonetheless refer to 
that used at the source. 


' International Committee of the Red Cross (ICRC), “How is the term ‘armed conflict’ defined in 
international humanitarian law?”, opinion paper, March 2008, p. 1. 

? Ibid., p. 2. 

3 Tbid., p. 5. 

4 Additional Protocol II, Article 1. 

5 A/HRC/47/27, paras. 8-9. 

6 A/HRC/50/27, para. 3. 
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5. In the present report, the Independent Expert concludes that it is fundamental to 
advance in the recognition of all forms of gender-based violence that distinctively 
affect LGBT and gender-diverse persons during armed conflict, and that exceed the 
scope and definition of conflict-related sexual violence. The Expert has consistently 
stated that gender frameworks, and gender-based and intersectional approaches, 
provide a sharp lens for analysing violence and discrimination based on sexual 
orientation and gender identity, as “they enable the analysis of multiple asymmetries 
of power, deriving from the way in which sex is understood within society, including 
those that fuel violence and discrimination against women in all their diversity”.’ The 
Independent Expert concludes that, as in other areas, the implementation of inclusive 
definitions of gender is indispensable in order to make visible, analyse and address 
the consequences of conflict-related violence for all persons who depart from 
hegemonic assumptions related to gender and sexuality. 


II. Definitional framework 


6. International human rights law, international humanitarian law, international 
criminal law, refugee law, key policy frameworks such as the women and peace and 
security agenda, and the work of adjudicative international authorities have all 
contributed to creating a robust framework for visibility, documentation, analysis and 
accountability in relation to the gender-specific risks faced by women and girls during 
conflict situations and, to a limited extent, those faced by men and boys. 


A. International humanitarian law 


7. International humanitarian law, applicable in times of armed conflict and 
binding on State and non-State armed groups,® prohibits discriminatory treatment 
based on sex or “any other distinction founded on similar criteria”. However, when 
contrasted with international human rights law and international criminal law, it 
seems to fall behind in recognizing the differentiated experiences that people endure 
in conflict based on gender and sexuality and thus in establishing boundaries for those 
partaking in hostilities. As the Secretary-General and scholars have pointed out,’ an 
updated interpretation of gender and sexuality, specifically as pertaining to LGBT and 
gender-diverse persons’ experience during conflict has been identified as a “blind 
spot” of both customary and treaty international humanitarian law. 


8. After the Second World War sexual violence gained a significant place in 
international humanitarian treaty law, and during both the Tokyo and Nuremberg trials 
wartime sexual violence was acknowledged as a war crime. In parallel, during the 
drafting process of the 1949 Geneva Conventions, rape was added as a prohibited 
conduct under the grave breaches section (art. 27) in the Geneva Convention relative 
to the protection of Civilian Persons in Time of War of 12 August 1949 (Fourth 
Geneva Convention) during occupation. Subsequently, there have been two major 
contributions to the evolution of international humanitarian law in this regard: 


x 


A/76/152, para. 5; A/HRC/47/27, para. 7. 

ICRC, “Non-international armed conflict”, A to Z: How Does Law Protect in War, online 
casebook. Available at https://casebook.icrc.org/a_to_z. 

Alon Margalit, “Still a blind spot: The protection of LGBT persons during armed conflict and 
other situations of violence”, /nternational Review of the Red Cross, vol. 100, Nos. 907-909 
(April 2018). 
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(a) Protocols I and II Additional to the Geneva Conventions of 1949, of 1977, 
which include express prohibitions on rape during both international armed conflicts 
and non-international armed conflicts; 


(b) The expansive interpretation of common article 3, including the aide- 
memoire issued by the International Committee of the Red Cross in 1992, in which it 
stated that “grave breaches enumerated in Article 147 of the Fourth Geneva 
Convention, especially the breach of wilfully causing great suffering or serious injury 
to body or health, “obviously covers not only rape, but also any other attack on a 
woman’s dignity.” !° 


9. These principles have evolved within the jurisprudence of international 
humanitarian law, in particular under international criminal tribunals with the 
authority to adjudicate criminal responsibility for grave breaches of international 
humanitarian law as war crimes, a process of dialogue between international 
humanitarian law and international human rights law. Such dialogue has been 
fundamental for the interpretation of international human rights obligations by 
Human Rights Council special procedures: in 2005, after complaints raised by the 
United States of America with regard to the reporting process for killings committed 
in Iraq and Afghanistan, the Special Rapporteur on extrajudicial, summary or 
arbitrary executions described the two bodies of law as mutually complementary and 
inclusive.!'! This response followed the clear precedent of rulings by the International 
Court of Justice, in which it clearly stated that the International Covenant on Civil 
and Political Rights is applicable in both peace and wartime. 


10. On the basis of these principles, scholars have noted that the binary construct in 
international humanitarian law as either male or female, and the lack of explicit 
inclusion of sexual orientation and gender identity as protected grounds, lead to gaps 
in ensuring the full range of protection and redress for people who have experienced 
violations, including those directly based on their gender expressions and identities 
during armed conflict,’ and an awareness of the need for nuance in the 
implementation of gender frameworks has been built. For example, in 2016, the 
International Committee of the Red Cross noted the “growing acknowledgement that 
women, men, girls and boys are affected by armed conflict in different ways”,'* and 
in its 2020 commentary on the Geneva Convention relative to the Treatment of 
Prisoners of War, it interpreted some protections on grounds of “gender” and “sexual 
and gender minorities.” > 


11. Relevant to this framework is also the protection granted by the core principle 
of distinction, which grants the legitimate use of force against non-protected targets — 
parties taking active participation in hostilities — and, conversely, affords protection 
to non-combatants, i.e., civilians and persons hors de combat. Sexual orientation and 
gender identity should be irrelevant when determining the protected or unprotected 
nature of a given individual or group of individuals. '® The fact of being a civilian or 
hors de combat has nothing to do with sexual orientation and gender identity. In 


'0 Patricia Sellers, “The prosecution of sexual violence in conflict: the importance of human rights 
as means of interpretation” (n.d.), p. 9. 

1 E/CN.4/2005/7, para. 52. 

Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 168, para. 216. 

‘3 ILGA World, Colombia Diversa and Center for Reproductive Rights submission, p. 21. 

4 Tbid., p. 19. See ICRC, Commentary on the First Geneva Convention: Convention (I) for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (Cambridge 
University Press, 2016), art. 12. 

5 ICRC, Commentary on the Third Geneva Convention: Convention (III) Relative to the Treatment 
of Prisoners of War (Cambridge University Press, 2021), art. 14, para. 1664. 

16 Margalit, “Still a blind spot”. 
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contrast, if a party to the conflict resorts to armed violence against an individual solely 
on the basis of their actual or perceived sexual orientation or their gender identity, 
such an act should be viewed as adverse distinction, which, under international 
humanitarian law, is a grave breach of international humanitarian law that might 
amount to a war crime depending on the nature of and motivation for the conduct and 
its connection — which might be direct or indirect — to the conflict. Therefore, even if 
those regarded as lawful targets are subjected to the use of force on the sole basis of 
their actual or perceived sexual orientation and gender identity, the act of force should 
be considered unlawful and thus a breach of international humanitarian law. 


International human rights law 


12. Fundamental human rights obligations continue to apply in humanitarian 
settings, including during armed conflict, and international and regional human rights 
bodies and tribunals have recognized a core of rights which cannot be derogated 
from,!’ as well as the strict conditions for the imposition of limitations on others under 
states of exception. '§ Those conditions include an absolute prohibition of 
discrimination, !’ pursuant to which human persons are protected from violence and 
discrimination based on their real or perceived sexual orientation and gender identity. 


13. In the 1990s, complementary developments gave rise to demands for a 
systematic and effective response to gender-based violence in the Vienna Declaration 
and Programme of Action,” the recognition of armed conflict as a salient source of 
vulnerability for women in the Declaration on the Elimination of Violence against 
Women”! and the acknowledgement that grave violations of the human rights of 
women occur in times of armed conflict in the Global Framework of the Beijing 
Platform for Action.” These developments on the global stage were mirrored by 
simultaneous developments within the Inter-American,”> European™ and African” 
systems for the protection of human rights. 


14. Based on this body of law, international and regional human rights bodies, 
tribunals and procedures have observed the status of gender as a source of distinct 
exposure to the risk of human rights violations, and that the acknowledgment and 
visibility of stereotypes, power asymmetries and inequality that lie at the foundation 
of violence and discrimination are a fundamental component of the formula for 
addressing and eradicating them. Key among the relevant standards is the recognition 
by the Committee on the Elimination of Discrimination against Women that gender- 
based violence is violence “directed against a woman because she is a woman or that 


See Human Rights Committee, general comment No. 29 (2001), para. 7; Committee on 
Economic, Social and Cultural Rights, general comment No. 14 (2004), para. 47; and Committee 
on Economic, Social and Cultural Rights, general comment No. 15 (2002), para. 40. See also 
E/2015/59, pp. 4-5; and African Charter for Human and Peoples’ Rights, art. 25. 

Human Rights Committee, general comment No. 29 (2001); and International Legal Protection 
of Human Rights in Armed Conflict (United Nations publication, 2011). 

Human Rights Committee, general comment No. 29 (2001), para. 8. 

A/CONF.157/24 (Part I), chap. HI. 

Resolution 48/104. 

A/CONF.177/20/Rev.1, chap. I, para. 12. 


* Inter-American Convention on the Prevention, Punishment and Eradication of the Violence 


against Women, art. 9. 
Council of Europe Convention on Preventing and Combating Violence against Women and 
Domestic Violence. 


° Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, 


art. XI. 
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affects women disproportionately,” and that it includes “the right to equal protection 
according to humanitarian norms in time of international or internal armed conflict.” *° 


15. In addition to the general obligation to approach human rights in conflict 
situations under a comprehensive gender focus, these sources have established that: 


(a) Women and girls experience armed conflict differently from men, and the 
reason that they do so is gender, i.e., the social roles they fulfil before, during and 
even after conflict; 


(b) Armed conflict exacerbates gender and sexuality norms in a given society, 
which in turn leads to specific forms of violence, including but not restricted to sexual 
violence; 


(c) Maintaining peace and security is crucial to keep women and children safe 
from those forms of gender-specific violence in conflict; 


(d) States should take measures to both prevent and provide proper redress to 
victims of gender-based violence, inside and outside of conflict. 


16. Given the connection between the preconceptions, stereotypes and power 
asymmetries that are at the core of the most advanced understanding of gender, and 
the root causes of conflict-related violence based on sexual orientation and gender 
identity, the Independent Expert concludes that these patterns and the related human 
rights standards are applicable, mutatis mutandis, to LGBT and gender-diverse 
persons. 


International criminal law 


17. A set of forward-thinking standards has been adopted under international 
criminal law to respond to the myriad forms of conflict-related gender-based violence. 
Following the international human rights obligations set out above, the Independent 
Expert considers that such standards apply fully to the prosecution and punishment 
of international crimes perpetrated against LGBT and gender-diverse persons in the 
context of armed conflicts worldwide. 


18. The International Criminal Tribunal for the former Yugoslavia has acknowledged 
that persons can be victims of sexual violence irrespective of gender, and that the 
sexual mutilation of a man constituted “torture or inhuman treatment”, “wilfully 
causing great suffering or serious injury to body or health” — both grave breaches 
under the Geneva Conventions of 1949.” The tribunal also held that forcing men to 
have sex with others (men or women) was sexual assault, which contributed to a 
finding of the crime against humanity of persecution, ** and in FurundzZija it asserted 
that forcing a man to watch someone else be sexually assaulted caused severe physical 
and mental suffering and public humiliation constitutive of torture.” 


6 Committee on the Elimination of Discrimination against Women, general recommendation, 
No. 19 (1992). 

27 International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Tadic, Case No. IT-94-1-T, 
Opinion and Judgment of 7 May 1997, paras. 206, 243 and 726. 

°8 See the following cases of the International Criminal Tribunal for the Former Yugoslavia: 
Prosecutor v. Todorovic, Case No. IT-95-9/1-S, Sentencing Judgment of 31 July 2001, paras. 9, 
12 and 37—40; Prosecutor v. Stakic, Case No. IT-97-24-T, Judgement of 31 July 2003, paras. 236 
and 241. 

°° International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Furundzija, Case 
No. IT-95-17/1-T, Judgement of 10 December 1998, paras. 127-130. 
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19. Despite extensive evidence of widespread and systematic rape of women and 
men, the Office of the Prosecutor characterized sexual violence against men and boys 
as torture, as an outrage against personal dignity or as an inhuman act, but not as rape 
as a crime against humanity.*° A similar observation could be made in relation to the 
Tribunal’s definition of rape as the direct and masculinized action of forced 
penetration by a male perpetrator on a female victim, primarily with a male sex organ, 
a definition that failed to capture one of the central ways in which perpetrators in the 
Bosnian war harmed victims: by forcing them to penetrate each other.*! 


20. The Rome Statute of the International Criminal Court acknowledged the social 
construction of gender, and the accompanying roles, behaviours, activities and 
attributes assigned to women and men and to girls and boys “within the context of 
society.”*” As in the case of international humanitarian law, international criminal law 
is complementary to international human rights law: article 21 (3) of the Rome 
Statute, for example, requires the Court to interpret its provisions in the light of 
international human rights law. 


21. Inits 2014 “Policy paper on sexual and gender-based crimes”, the Office of the 
Prosecutor reaffirmed that gender must be interpreted as socially and culturally 
constructed,** therefore including sexual orientation and gender identity. As noted by 
the United Nations Entity for Gender Equality and the Empowerment of Women 
(UN-Women), “the inclusion of gender persecution as a crime against humanity in 
the Rome Statute, which governs the International Criminal Court, provides a 
pathway forward for the international community to meaningfully challenge gender- 
based violence, including violence targeting people on the basis of their sexual 
orientation or gender identity, and ensure that these crimes are a part of the historical 
record.”*4 


22. On 30 November 2018, the Independent Expert, together with other special 
procedures mandate holders, presented his recommendations to the International Law 
Commission regarding the persecutory grounds in the draft crimes against humanity 
convention, recognizing its potential contribution to deter and prevent human rights 
violations, address impunity and hold perpetrators accountable.*> The recommendation 
included the explicit inclusion of sexual orientation, gender identity and sex 
characteristics under the persecutory grounds driving perpetrators’ intent to commit 
heinous crimes against particular groups. 


23. Similarly, in the context of the recent consultations on gender-based 
persecution, the Independent Expert and other special procedures mandate holders 
presented recommendations to the Office of the Prosecutor.*° The recommendations 
were formulated in the awareness that disproportionate exposure to risk is 
experienced, and often exacerbated, in armed conflict and situations in which 
international criminal law is applicable, and with the objective that the new policy go 
beyond the binary mould to recognize the identity and rights of gender-diverse 
persons. 


3° See Michelle Jarvis and Kate Vigneswaran, “Challenges to successful outcomes in sexual 
violence cases”, in Prosecuting Conflict-Related Sexual Violence at the ICTY, Serge Brammetz 
and Michelle Jarvis, eds. (Oxford University Press, 2016), pp. 34-42. 

3! Maike Isaac, “The prosecution of sexual violence against men in international criminal law”, 
IntLawGrrls, 11 February 2016. 

32 Rome Statute of the International Criminal Court, art. 7(3). 

33 International Criminal Court, “Policy paper on sexual and gender-based crimes”, June 2014. 

34 Submission by UN- Women, p. 7. 

35 See www.ohchr.org/sites/default/files/Documents/Issues/SexualOrientation/ 
LetterPersecution.pdf. 

© International Criminal Court, “Recommendations to the Prosecutor of the ICC for the policy on 
gender-related persecutions”, position paper, April 2022. 
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24. Unlike these remarkable developments, the Convention on the Prevention and 
Punishment of the Crime of Genocide and most definitions of the crime of genocide 
do not include LGBT and gender-diverse persons as possible victims, a gap identified 
by scholars as missing the intrinsic connections between heteronormativity and 
genocide*’ and regrettable in the light of the robust body of evidence gathered by the 
Independent Expert identifying the link between heteronationalism and narratives of 
otherness that often lie at the origin of genocidal intent. *® 


Refugee law 


25. The Office of the United Nations High Commissioner for Refugees (UNHCR), 
in its Guidelines on International Protection No. 9,*° the Agency’s authoritative 
source of doctrinal guidance on adjudicating claims for international protection from 
sexual orientation and gender identity-based persecution, states that the 1951 
Convention Relating to the Status of Refugees and its 1967 Protocol must be 
interpreted and applied in a non-discriminatory way, and that sexual orientation and 
gender identity can influence or dictate the form of persecution or harm experienced 
by forcibly displaced persons. Pursuant to this principle, the UNHCR Guidelines on 
Working with Lesbian, Gay, Bisexual, Transgender, Intersex and Queer Persons in 
Forced Displacement *° set forth the primary guidance for its field offices and 
operational partners on implementing the Agency’s mandate for stateless and forcibly 
displaced LGBT and gender-diverse persons, including internally displaced persons. 


26. Accountability to affected populations is widely used by humanitarian 
practitioners to refer to commitments and mechanisms that humanitarian agencies 
have put in place to ensure that displaced communities are meaningfully and 
continuously involved in shaping decisions that directly affect their lives, families 
and communities. To assess the protection needs of LGBT displaced persons, 
including for potential third-country resettlement, UNHCR employs tools such as the 
heightened risk identification tool,*! which links community-based participatory 
assessments with individual assessment methodologies in order to identify at-risk 
LGBT and gender-diverse persons who may require specific protection responses. As 
established by UNHCR, “these policies aim to ensure that LGBTIQ+ persons of 
concern to UNHCR can enjoy their rights on [an] equal footing, through their 
meaningful participation in humanitarian programming decisions that directly affect 
their well-being.””” 


See Lily Nellans, “A queer(er) genocide studies”, Genocide Studies and Prevention: An 
International Journal, vol. 14, No. 3 (2020); David Eichert, “Expanding the gender of genocidal 
violence: towards the inclusion of men, transgender women, and people outside the binary”, 
UCLA Journal of International Law and Foreign Affairs, vol. 25, No. 2 (2021); and Matthew 
Waites, “Genocide and global queer politics”, Journal of Genocide Research, vol. 20, No. 1 
(2018). 


°8 A/76/152, paras. 26-30. 


Office of the United Nations High Commissioner for Refugees (UNHCR), document 
HCR/GIP/12/09. 

UNHCR, “Guidelines for working with lesbian, gay, bisexual, transgender and intersex and queer 
(LGBTIQ+) persons in forced displacement”, Need to Know Guidance Series, No. 1 2021. 
UNHCR, “Heightened risk identification tool”, 2nd ed., June 2010. 

UNHCR, “LGBTIQ+ persons in forced displacement and statelessness: protection and 
solutions”, paper prepared for a global round table of UNHCR and the United Nations’ 
independent expert on sexual orientation and gender identity, Geneva, June 2021, p. 9. 
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Peace and security agendas and frameworks 


27. The landmark Security Council resolution 1325 (2000) and its additional related 
resolutions (thereafter the women and peace and security architecture) create a 
crucial framework to advance the identification of the sexual and gender dimensions 
of conflict and the means to tackle their causes and consequences. A robust evidence 
base has been created through this framework to protect all persons from sexual and 
gender-based violence in conflict.“ 


28. It was within the women and peace and security agenda that the Secretary- 
General identified the gaps created through implementation modalities that are largely 
written in a binary, heteronormative register, thereby disregarding the dimensions of 
conflict differentially relevant to LGBT and gender-diverse persons. After an Arria- 
formula meeting in 2015 linking the extremist violence of Islamic State in Iraq and 
the Levant (ISIL) “to the global context of discrimination and violence fuelled by 
homophobia and transphobia,”* the Secretary-General noted that extremist groups 
were systematically targeting individuals “for physical and sexual violence on the 
basis of their actual or perceived sexual orientation,” and that the “the risks facing 
lesbian, gay, bisexual, transgender and intersex minorities [had] been a blind spot in 
the monitoring of civilian protection.” *° In his report on women and peace and 
security, he disclosed his concern “about continued threats and attacks against, and 
the persecution of, those who do not conform to gender norms [and] those perceived 
to be lesbian, gay, bisexual, transgender and intersex.”*” Drawing upon the findings 
of the Independent International Commission of Inquiry on the Syrian Arab Republic, 
he asserted lastly that ISIL “continues to target sexual minorities for execution.” ® 


29. It thus follows that the Secretary-General, in his reports, has consistently called 
for intersectional policy developments and indicator updates. This includes sexual 
orientation and gender identity indicators as societal markers relevant to assessing the 
progress of the women and peace and security agenda.” Regrettably, the Independent 
Expert is not aware of references to sexual orientation and gender identity or LGBT 
and gender-diverse persons in national action plans for the implementation of 
resolution 1325 (2000), or any other peace and security domestic agendas. 


30. The annual dialogue on the responsibility to protect* is another framework 


widely invoked,*! given its role in the protection of populations from genocide, war 
crimes, ethnic cleansing and crimes against humanity and its implications.** There 
were no references to sexual orientation and gender identity in the annual dialogue 
until 2019,°3 when Costa Rica and Uruguay referred to legal protections for LGBT 
persons, while the Russian Federation stated that Ukraine “[needed] real 


See Security Council resolutions 1325 (2000), 1820 (2008), 1888 (2009), 1889 (2009), 1960 
(2010), 2106 (2013), 2122 (2013), 2242 (2015), 2467 (2019) and 2493 (2019). 

See Security Council resolutions 1820 (2008), 1888 (2009), 1960 (2010) and 2467 (2019). 
Submission by Outright Action International, p. 5. 

S/2016/361, para. 14. 

S/2016/822, para. 36. 

S/2016/822, para. 36. 

See S/2015/716, para. 124; S/2016/822, para. 36; S/2017/861, paras. 37 and 111; S/2018/900, 
paras. 61 and 71; S/2019/800, paras. 3 and 118; S/2020/946, para. 10; S/2021/827, para. 26. See 
also the following reports on conflict-related sexual violence: S/2015/203, para. 11; S/2016/361, 
para. 14; S/2017/249, para. 2; S/2018/250, paras. 2, 13, 98 (b) and 98 (d); S/2019/280, paras. 3, 4 
and 19; S/2020/487, paras. 4 and 14; and S/2021/312, paras. 5 and 60. 

See submission by Protection Approaches, p. 5. 

See www.globalr2p.org/what-is-r2p/. 

A/60/L.1, para. 138. 

A 2013 statement from Finland however referred to increased protection for minorities including 
“sexual orientation”. 
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democratization, and not just colourful gay parades in the central squares of Kyiv.” 


This points to a widespread trend to utilize homophobia and gender-normativity in 
nationalist, militarist narratives to berate, humiliate and dehumanize the enemy as 
“other” — whether at the individual, collective or national level. 


31. The same rationale applies to some of the most pressing contemporary human 
rights issues. As the Secretary-General has pointed out, gender and sexual violence 
are one of the main obstacles hindering lasting peace and stability, as many women, 
LGBT and gender-diverse activists and human rights defenders are targeted on the 
basis of both their gender and/or sexual identity and their role as social leaders.>> This 
exposure has been exacerbated by the rising rates of violent extremism, and the 
multidimensional crisis triggered by coronavirus disease (COVID-19), in connection 
with which both the Secretary-General and the Independent Expert have signalled the 
heightened exposure of LGBT and gender-diverse persons to discriminatory violence 
by security forces and other armed actors, in particular with regard to human rights 
defenders in conflict-affected areas.*° Lastly, with the recent warring aggression of 
the Russian Federation on Ukrainian territory, the Expert has once again highlighted 
the relevance of coordinated peace and security action to address the risks that LGBT 
and gender-diverse persons face during conflict, with special focus on the situation 
of refugees and internally displaced persons.*’ 


32. Considering the calls from civil society, academia and United Nations agencies 
to expand the scope of action, implementation, monitoring and assessment of the 
women and peace and security agenda from an intersectional perspective, the 
Independent Expert considers the gender dimensions of the international agenda on 
peace and security to be incomplete if they do not address the situation of LGBT and 
gender-diverse persons during the outbreak, escalation, recurrence or continuation of 
conflict. It is therefore essential that States implement all women and peace and 
security-related policies including references to sexual orientation and gender identity 
in their actions, and that the Security Council advances in backing these coordinated 
actions as a means of fostering a comprehensive and sustainable peace based on the 
human rights mandate of non-discrimination. 


Toward inclusive and expansive definitional frameworks 


33. The standards and policies identified above have not been consistently accepted 
as being applicable to both the understanding of the situation and the provision of 
international protection to LGBT and gender-diverse persons enduring the 
consequences of armed conflict worldwide, and they tend to implement a narrow 
understanding of gender understood in terms of sex, using the expressions “women” 
and “gender” interchangeably. Similar conclusions have been reached by the Special 
Rapporteur on the promotion and protection of human rights and fundamental 
freedoms while countering terrorism, who has highlighted how the gender 
mainstreaming agenda within the United Nations lacks a commitment to address the 
human rights impact based on sexual orientation and gender identity in countering 
terrorism and extreme violence.>® 


34. Asa result, there is very little evidence on the needs of LGBT and gender- 
diverse persons, communities and populations in conflict, with an obvious 
consequence for planning, allocation of resources and data gathering for monitoring 


54 A/73/PV.96. 

55 §/2018/900, para. 61. 

56 §/2020/946, para. 33. 

57 OHCHR, “Ukraine: protection of LGBTI and gender-diverse refugees remains critical - UN 


expert”, 22 March 2022. 


38 A/HRC/46/36, paras. 3 and 27. 
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and evaluation.°’ As expressed in one submission, for example, “despite the health 
and social burden associated with conflict-related sexual violence, virtually no 
evidence exists on how medical, mental health and psychological support 
interventions work for men, boys, and LGBTIQ survivors of conflict-related sexual 
violence.” 


35. Some of these dynamics result from the conscious erasure and negation of 
sexual orientation and gender identity as applicable frameworks under international 
human rights law, as abundantly documented by the Independent Expert.*! In the 
particular case of armed conflict, negation results in a reliance on the idea that 
conflict-related sexual violence is exclusively perpetrated by male combatants, and 
exclusively against heterosexual and cisgender female civilians — and, exceptionally, 
male enemies. It therefore “lacks an understanding of all the social and political 
implications of gendered power dynamics beyond those understood between men and 
women,”” disregards the lived experience of LGBT and gender-diverse persons and 
communities in relation to and beyond sexual violence®™ and has the effect that these 
experiences continue to be “deliberately rejected and systematically ignored by law 
enforcement agencies, judicial systems, politicians, and conservative religious 


factions”. 


36. The intersection of different practices of international law and the key women 
and peace and security agenda creates myriad obligations for State and non-State 
actors in situations of armed conflict. He is convinced that this robust corpus iuris is 
the basis for a framework for prevention, protection, participation, redress and 
sustainable peace for LGBT and gender-diverse persons. This was addressed by the 
Special Rapporteur on the promotion of truth, justice, reparation and guarantees of 
non-recurrence when identifying the inclusion of sexual orientation and gender 
identity as essential in the design and implementation of truth and justice measures, 
and calling for the adoption of comprehensive and cross-cutting mechanisms to 
ensure that all stages of the transitional process involve active participation by LGBT 
and gender-diverse person, as well as a proper reckoning with the causes and effects 
of serious human rights violations against LGBT and gender-diverse persons. 


Conflict-related violence against lesbian, gay, bisexual and 
trans and gender-diverse persons 


37. Conflict-related violence based on sexual orientation and gender identity can be 
structural in its nature, and some acts are connected to larger social discriminatory 
patterns as a result of criminalization® and/or exclusionary social norms, all of which 


»® See Ligia Kiss and others, The Health of Male and LGBT Survivors of Conflict-Related Sexual 
Violence (All Survivors Project, 2020). 

© Submission by Outright International, p. 5. 

6! A/HRC/38/43, paras. 62-65; A/HRC/41/45; A/HRC/44/43, para. 19; A/HRC/47/27, para. 28; and 
A/76/152, para. 19. 

® Submission by Queen’s University Belfast and Oxford University, p. 2. 

6 Dianne Otto, “Women, peace and security: a critical analysis of the Security Council’s vision”, in 
The Oxford Handbook of Gender and Conflict, Fionnuala Ni Aolain and others, eds. (New York, 
Oxford University Press, 2018); Lisa Davis and Jessica Stern, “WPS and LGBTI rights”, in The 
Oxford Handbook of Women, Peace and Security, Sara E. Davis and Jacqui True, eds. (New York, 
Oxford University Press, 2019); Jamie Hagen Megan Daigle and Henri Myrttinen, “Sexual 
orientation and gender identity or expression (SOGIE) in violent conflict and peacebuilding”, in 
Routledge Handbook of Feminist Peace Research, Tarja Vayrynen and others, eds. (New York, 
Routledge, 2021). 

* Submission by Global Research Network, p. 4. 

8 A/75/174. 

6° See, for example, UNFPA and Colors Rainbow; submission p. 6. 
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are used strategically and tactically by conflict actors: for example, with the Taliban’s 
takeover of Afghanistan in August 2021 and its determination to rule according to a 
particular interpretation of Sharia, the Independent Expert noted that the safety of 
LGBT and gender-diverse people in Afghanistan became considerably more 
precarious.® The patterns are frequently opportunistic, as noted by the Expert in his 
report on the impact of COVID-19,° when highlighting that some Governments 
exploited the global public health crisis to further hinder access to existing sexual and 
reproductive health information and services in humanitarian settings. It was noted 
in some submissions that the breakdown of State infrastructure exacerbates 
pre-existing systemic inequalities and patterns of discrimination that negatively affect 
women, girls and other persons based on sexual orientation and gender identity. All 
of these exacerbate existing multiple and intersecting forms of discrimination. 


38. Amajority of submissions exhorted the Independent Expert to recognize the fine 
line between intentional and structural dynamics that promote “the obviation of 
LGBT people’s vulnerability during war.”’° By enforcing the gendered binary and 
social practices that hammer in place cisheteronormative structures, fundamentalist 
forces compel LGBT gender-diverse people to hide their identities and suppress their 
desires and personhood, or face assault, rape, torture, imprisonment and/or death, 7! 
or forced displacement.” This instrumental nature of the relationship between 
conflict-related sexual orientation and gender identity-based violence and patterns of 
social exclusion was brilliantly captured by the Commission for the Clarification of 
Truth, Coexistence and Non-Repetition of Colombia in its report issued in July 2022: 


[e]ach group, with a particular pattern, persecuted LGBTIQ+ people because of 
their sexual orientations and non-normative gender identities and expressions, 
to consolidate population control in the territories, by imposing or reaffirming 
a moral, social, political, economic and military order that it considered 
“correct,” and to obtain or maintain legitimacy before the citizens who saw them 
as “undesirable,” in order to win the war.” 


39. The destructive legacy of war is not limited only to structural or institutional 
damage. Acts of conflict-related sexual orientation and gender identity-based 
violence and conflict-related gender-based violence are explicit and tactical: in the 
Bosnian war (1992-1995), converging with ethnonational rhetoric, perpetrators made 
men perform homosexual acts on each other, or expunged phallic and reproductive 
attributes through genital mutilation so that the victims were no longer cognizable as 
what is expected of “a man”.” Parties to the non-international armed conflict in 


ILGA World and ILGA Asia; submission p. 5. 

A/75/258, para. 39. 

Inter-Agency Working Group on Reproductive Health in Crises, “COVID-19 pandemic further 
threatens women and girls already at risk in humanitarian and fragile settings”, full advocacy 
statement, May 2020; and ILGA World, Colombia Diversa, and Center for Reproductive Rights, 
submission p. 10. 

Queen’s University Belfast and Oxford University; submission p. 4. 

Human Rights Watch, “Even If You Go to the Skies, We’ll Find You”: LGBT People in 
Afghanistan After the Taliban Takeover (2022). 

Colombia Diversa, Orders of Prejudice: Systematic Crimes Committed against People in the 
Columbian Armed Conflict (2020), p. 81; and Outright Action International, submission pp. 2-3. 
Comision para el Esclarecimiento de la Verdad, la Convivencia y la No Repeticion, Mi Cuerpo es 
la Verdad: Experiencias de Mujeres y Personas LGBTIQ+ en el Conflicto Armado (Bogota, 
2022)Error! Hyperlink reference not valid., p. 224. 

Paula Drumond, “Sex, violence, and heteronormativity: revisiting performances of sexual 
violence against men in former Yugoslavia”, in Sexual Violence Against Men in Global Politics, 
Marysia Zalewski (New York, Routledge, 2018), pp. 152 and 156-57; see also Dubravka Zarkov, 
The Body of War: Media, Ethnicity, and Gender in the Break-up of Yugoslavia (Durham, North 
Carolina, Duke University Press, 2007), pp. 156 and 160-65. 
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Colombia saw violence against LGBT and gender-diverse persons as a military 
opportunity to gain a foothold and legitimacy on the basis of shared prejudice against 
them.’ The Independent Fact-Finding mission on Libya “heard first-hand accounts 
of persons being targeted for arrest and abuse, including sexual violence, solely on 
the basis of their sexual orientation or gender identity,” in all cases perpetrated with 
complete impunity by groups with Salafist-leaning views, including some affiliated 
to the State, seeking “to enforce their own interpretation of religious or societal norms 
and act with the stated objective of cleansing Libya of ‘deviant’ behaviour.””° 


40. The strategic and tactical use of sexual orientation and gender identity to 
galvanize popular support is clear in the commonplace use of homophobic and 
transphobic messages in nationalist propaganda in conflicts across the globe, for 
example in Ukraine, where separatist regions use them as a sign of opposition to 
pro-European movements.’’ The independent international fact-finding mission on 
Myanmar documented the situation of Rohingya trans women, who suffered sexual 
and gender-based violence, including rape, by State agents, that in some cases was 
“sufficiently connected with the armed conflict [...] to warrant an investigation as a 
war crime”. ’® In Colombia, violence against LGBT and gender-diverse persons 
differed depending on factors such as the type of group, the overall goals in each 
territory, the relationship with other armed groups and the social perception against 
these populations. A comparative study between two regions with a significant 
Revolutionary Armed Forces of Colombia-People’s Army (FARC-EP) presence 
showed that, where they had a more disputed and illegal-economy-dependent 
presence, they tended to have recourse to more brutal and terrorizing forms of 
violence, including gang-conflict-related sexual violence against trans women and 
gay men. In contrast, in places where they had a historic and more ideologically 
rooted presence, their repertoires sought to correct what they deemed to be foreign 
deviance.” 


41. In combination with and because of these factors, LGBT and gender-diverse 
persons are often in well-founded fear of persecution in the context of armed 
conflicts, and they are often marginalized or excluded from many established 
evacuation and emergency response services and processes. A clear example is that 
of trans and gender-diverse people whose legal identity documents do not correspond 
to their gender or physical presentation, who face severe difficulties in evacuating 
from civilian enclaves through humanitarian corridors, securing medical exemptions 
from gender-determined compulsory military service, being admitted at border 
crossings as refugees and accessing safe housing with adequate sanitation facilities, 
gender-sensitive medical care and reproductive rights services. These barriers 
increase the likelihood of some people being forced to seek irregular routes to safety, 
with the attendant risks of trafficking, exploitation and abuse. 


42. Modern atrocity analyses show that the persecution of persons, communities 
and peoples based on sexual orientation and gender identity foreshadows the 
persecution of other groups, in connection with the “reassertion of patriarchal, 
heteronormative values and legislation [indicating] a constriction of the rights, 
freedoms and safety of a society”, and that “from Nazi Germany to genocide in Darfur 
to the breakup of former Yugoslavia, the imposition of ‘moral’ codes that directly 
assault sexual and gender identities and freedoms came before widespread state-led 
physical violence and atrocity crimes.”®° However, formal international frameworks 


® Caribe Afirmativo; submission pp. 9-10. 

7 A/HRC/49/4, para. 42. 

™ NDI Ukraine; submission p. 5. 

78 A/HRC/42/CRP.4, paras. 6 and 180-188. 

” Colombia Diversa, Orders of Prejudice, pp. 44 and 80. 
8° Protection Approaches, submission, pp. 1-2. 
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of atrocity risks do not include violence based on sexual orientation and gender 
identity as an indicator.*! 


Weaponization of prejudice 


43. Conflict-related sexual orientation and gender identity-based violence is also 
framed by the strategies of social and territorial control of armed actors, is supported 
by pre-existing contexts of social prejudice, enjoys social legitimacy and is deepened 
by the lack of State responses and community support. ® The first element, prejudice- 
based violence, is a concept to which some truth-finding and international human 


rights®’ mechanisms have referred. For example, it was examined by the Group of 


Eminent International and Regional Experts on Yemen while gathering evidence of 
numerous cases of persecution and violence during the Houthi campaign against 
“immorality” and prostitution.*4 Similarly, the Truth and Reconciliation Commission 
in Peru found that the “terror against sexual minorities” was effected through the 
weaponization of prejudice through threats and executions that were the signature 
repertoire of violence.® 


44. The categorization of violence by prejudice® serves as a “tool of analysis that 
allows broader frameworks of understanding [including] (a) the relationship of the 
social context with the violence; (b) the symbolic impacts of violence, beyond the 


individual harm to the people directly affected, which involves the reinforcement of 


prejudices/social stereotypes about sexuality and gender and the instilling of fear in 
people who identify with the characteristics of the victim; (c) objective indicators that 


facilitate their identification; and (d) the hierarchical and exclusionary purposes of 


the violence itself.”*’ 

45. The most recent description of that analytical framework is that of the Truth 
Commission of Colombia, whereby conflict-related sexual orientation and gender 
diversity-based violence is seen as having a point of departure in negative social 
representations of LGBT and gender-diverse persons and the reproduction and 
continuous building of stereotypes around them as “undesirable, immoral, sinful, 
disordered and criminal.” The broad reach of prejudice which has permeated 
Colombian society, reiterated through institutional drivers such as the family, 
education settings and the media, has exposed LGBT and gender-diverse persons to 


8! Tbid., p. 3. 

82 Colombia Diversa, Vivir Bajo Sospecha: Estudio de Caso — Personas LGBT en el Conflicto 
Armado en Vistahermosa y San Onofre (Bogota, 2017), p. 201. 

Inter-American Commission of Human Rights, Violence against LGBTI Persons in the Americas 
(2015); Inter-American Commission of Human Rights, Case of Azul Rojas Marin et Al. v. Pert, 
Judgment of 12 March 2020; and Vicky Hernandez et Al. v. Honduras, Judgment of 26 March 
2021. 

84 A/HRC/42/CRP. 1, paras. 214-222. 

85 Peru, Truth and Reconciliation Commission, “Los actores del conflicto”, in Final Report, vol. U, 
second sect. (2003), p. 433. 

The concept was first coined by the Colombian philosopher Maria Mercedes Gomez. See, Maria 
Mercedes Gomez, “Prejudice-based violence”, in Gender and Sexuality in Latin America: Cases 
and Decisions, Cristina Motta and Macarena Saez, eds. (Springer, 2013), p. 281. As explained in 
Colombia Diversa, Orders of Prejudice, p. 60, this framework draws attention to the context in 
which the violence occurs, stressing that, “there is no individual prejudice without social 
complicity”, and refocuses the locus of the aggression, situating it not in the identity of the 
victim but rather in the perpetrator’s socially mediated value judgment about the victim’s 
characteristics and is useful to analyse violence in war-torn societies because it helps to 
“elucidate the complex interactions between the political and moral aspirations of armed groups, 
the formation of sexed and gendered subjectivities in war-torn areas, and the symbolically and 
materially violent discourses and practices that operate in these regions.” 
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multiple forms of violence.** Equally important is the notion of violence by prejudice: 
the social acceptance of violence motivated actors in the armed conflict to pursue it: 
“this represented gains in war: by violating people whom society considered 
‘undesirable’ they obtained social legitimacy. If society had rejected or denounced 
these acts, the perpetrators would have seen no advantage in their execution.” ® 


Sexual and gender-based violence 


46. Violence endured by women and girls, especially that of a sexual nature, is 
centrally associated with the gendered dimensions of war. In its recent report, the 
Commission for the Clarification of Truth, Coexistence and Non-Repetition of 
Colombia includes hundreds of testimonies from lesbian, bisexual and trans women 
and trans men that have in common the constant reference to their sexual orientation 
and gender identity and the reference to “catalogues” of violence: forced 
displacement was preceded by threats, sexual violence, torture and non-sexual 
slavery, or forced nudity, rape and torture were enabled through arbitrary detentions. ”° 


47. The importance of recognizing conflict-related sexual orientation and gender 
identity-based violence as a specific manifestation of conflict-related gender-based 
violence is made clear by the exacerbation of certain forms of violence that are 
inextricably linked to the social mores regarding sexual orientation, such as 
conversion practices and, in particular, rape heinously called “corrective.” In 
addition, for lesbian and bisexual women, the coerced motherhood that frequently 
results from the rape lies at the intersection of gender stereotypes that call into 
question their ability to exercise motherhood because of their sexual orientation; and, 
for trans men, a possible obstacle to bodily transformation that may be important in 
a process of identity construction. In patriarchal and conservative societies and 
communities, these mechanisms become in themselves opportunities for violence. *! 


48. In 2019, the independent international fact-finding mission on Myanmar 
documented sexual and gender-based violence against a backdrop of wide-ranging 
gender inequality and denial of reproductive health care,” and in 2020 the United 
Nations Mission in South Sudan and the United Nations High Commissioner for 
Human Rights recommended a substantial increase in funding for public health and 
improving access to sexual and reproductive care.” The report, which covered human 
rights as a component of a peace mission, was seen as groundbreaking as it went 
beyond a focus on criminal accountability for perpetrators and covered the steps 
needed to comprehensively and sustainably deliver quality sexual and reproductive 
health services, as a step towards ensuring accountability for survivors of sexual 
violence. * Regrettably, however, no mention is made in the report of sexual 
orientation or gender identity. 


49. Even in the light of its connection with robust frameworks such as the women 
and peace and security agenda, the evidence bases for conflict-related sexual 
orientation and gender identity-based violence against lesbian, bisexual and trans 
women are thin; and they are virtually non-existent in the case of gay and bisexual 
men, trans men and other gender-diverse persons. There is however sufficient 


88 Comisi6n para el Esclarecimiento de la Verdad, la Convivencia y la No Repeticion, Mi Cuerpo es 
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°3 United Nations Mission in South Sudan and OHCHR, “Access to health for survivors of conflict- 


related sexual violence in South Sudan”, May 2020. 
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evidence to suggest that, as a rule, their sexual orientation and/or gender identity is 
at the origin of heinous violations to their rights in the context of armed conflict. 
Although the real figures likely will never be known,” it is estimated that roughly 
20,000 to 50,000 women were sexually assaulted during the Bosnian War.*° While 
anecdotal evidence suggests a similar incidence among men,” pervasive homophobia 
may have been a significant impediment to coming forward. In a 2017 submission to 
the Office of the Prosecutor of the International Criminal Court, organizations 
concluded that departing from hegemonic expectations of masculinity (e.g., not 
growing full beards, wearing designer jeans) was conflated by ISIL with 
homosexuality and punished by execution, carried out in public and with extreme 
cruelty: several persons targeted as “sex deviants” were thrown from public buildings, 
lashed to death, beaten and then burned alive, immolated and beheaded. 8 


Damage 


50. The literature consulted shows that victims of conflict-related sexual orientation 
and gender identity-based violence suffer significant physical and emotional 
consequences. Psychosocial impacts vary in intensity and form: chronic fear; 
suffering; post-traumatic stress; inability to experience healthy and pleasurable sexual 
relations; consumption of psychoactive substances; and physical sequelae of physical 
and sexual violence that give rise to identity disturbances, inter alia, may occur. 
Feelings of insecurity, not belonging, failure and rejection become entrenched, and 
lasting mental health concerns are common. 


51. Sexual violence increases the risk of sexually transmitted diseases. This, in turn, 
reinforces stigma, and LGBT people endure socioeconomic impacts that violate their 
right to work, education, housing and comprehensive health care; as well as collective 
and community impacts such as the denial of political and citizen participation, public 
space and social and legal denunciation, invisibility and social delegitimization. The 
disruption of life projects deepens exclusion and discrimination owing to diverse 
sexual orientation, gender identity and gender expression, generating precarity, 
marginalization and condemnation for engaging in sex work, participation in the 
informal economy and school dropout, inter alia. 


52. Furthermore, violence results in serious ruptures in the social and territorial 
fabric. Social complicity in violence due to prejudice, the lack of spaces for the 
socialization of LGBT people, family rejection, constant forced displacement and 
threats to their integrity owing to their diverse sexual orientation or gender identity 
generate a loss of primary and secondary support networks, leading to a continuum 
of violence and discrimination. LGBT and gender-diverse refugees and internally 
displaced persons face stigmatization, sexual and gender-based violence, abuse by or 
lack of protection from security forces, arbitrary detention and exclusion from access 
to essential basic services; and they also are forced to flee to countries that are hostile 
to them. 


A/48/92-S/25341, para. 22; and S/1994/674, paras. 234 and 235. 

Alexandra Stiglmayer, “Sexual violence: systematic rape”, in Crimes of War: What the Public 
Should Know, Roy Gutman and David Rieff, eds. (New York, W.W. Norton, 1999), p. 327; and 
Cindy S. Snyder and others, “On the battleground of women’s bodies: mass rape in Bosnia- 
Herzegovina”, Affilia: Journal of Women and Social Work, vol. 21, No. 2 (2006), p. 189. 
S/1994/674, paras. 241-263. 

Human Rights and Gender Justice Clinic of the City University of New York, MADRE and 
Organization of Women’s Freedom in Iraq, Gender-Based Persecution and Torture as Crimes 
Against Humanity and War Crimes Committed by the Islamic State of Irag and the Levant (ISIL) 
in Iraq (2017), in extenso and, particularly, paras. 67-73. 
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Perpetrators and victims and accountability 


53. The link between violence and armed conflict may be apparent in the profile of 
the perpetrator, often affiliated with a State or non-State armed group (including 
terrorist entities or networks); the profile of a victim targeted on the basis of actual or 
perceived sexual orientation and gender identity; the climate of impunity, generally 
associated with State collapse; cross-border consequences, such as displacement or 
trafficking; and/or violations of the provisions of a ceasefire agreement.” 


54. In the case of non-State actors, studies on insurgencies targeting LGBT and 
gender-diverse civilians based on sexual orientation and gender identity have shown 
that there are at least three underpinning factors to this form of violence: two are 
strategic and one is ideological. First, engaging in anti-sexual orientation and gender 
identity violence against civilians is a means to outbid warring opponents whenever 
the group considers that it is socially legitimate to attack this population. Second, 
these actors have significant territorial control to “demonstrate their ability to 
selectively punish individuals in order to deter defections”. !” Lastly, it is likely that 
non-State actors with more exclusionary ideologies and policies engage in this form 
of violence (e.g., radical Islamists, Christian fundamentalists, extreme Marxists or 
fascists). !°! 


55. The evidence also suggests that these types of violence, irrespective of whether 
perpetrated by State or non-State actors, go beyond the civilian realm. Peace and 
security scholars have pointed out that stigma and prejudice become entrenched 
during armed conflict and apply to civilians and combatants within armed groups that 
participate in hostilities.'!° LGBT and gender-diverse persons also wage war and 
participate in conflict, and the evidence suggests that their experiences are 
heterogenous and often marked by discrimination and violence. Researchers have 
nonetheless acknowledged the “methodological difficulties of conducting research in 
this area, including the engrained secrecy surrounding deviation from heterosexual 
norms among combatants.” !% 


56. All these factors, in their turn, contribute to the suspicion that there is a 
significant undercount of victims. Within conflict and humanitarian situations, the 
data gap on LGBT and gender-diverse people is glaring, in part owing to the risks 
involved in collecting data that relates to their realities. !™ 


57. Asa result of these and other factors, conflict-related sexual orientation and 
gender identity-based violence is often met with absolute impunity, and widespread 
negation of sexual orientation and gender identity as protected categories under 
international human rights law by a great majority of States in which 
non-international armed conflicts have occurred and continued to occur in recent 
decades significantly contributes to this situation. 


S/2021/312, para. 5. 

Joshua Tschantret, “Cleansing the Caliphate: insurgent violence against sexual minorities”, 
International Studies Quarterly, vol. 62, No. 2 (June 2018), p. 260. 

Ibid. 

Theresia Thylin, “Violence, toleration, or inclusion? Exploring variation in the experiences of 
LGBT combatants in Colombia”, Sexualities, vol. 23, No. 3 (2020). 

Ibid, p. 446. 

Outright Action International, submission, p. 6. 
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Transition, truth and peace 
Participation of lesbian, gay, bisexual and trans and 
gender-diverse persons 


58. Far from being reduced to mere passive recipients of violence, LGBT and 
gender-diverse persons have much to contribute to peacebuilding and peacekeeping. 
In general, they have a right to do so under a human rights-based approach; in 
addition, the Independent Expert has gathered evidence on mechanisms generated by 
persons, communities and peoples for coping individually and collectively with an 
entrenched hostile environment. However, available databases!™ show that no more 
than nine peace deals include measures or references to sexual orientation and gender 
identity issues; two of them!” to explicitly exclude LGBT and gender-diverse persons 
from the political pact emerging from the transition. In the construction of peace, as 
well as in the context of armed conflict, continued structural and targeted 
discrimination is at the origin of exclusion, and significantly hinders sustainable 
peace. 


59. The absence of LGBT and gender-diverse persons in peacebuilding can lead to 
disastrous consequences for their human rights. In Indonesia, the 2005 agreement that 
resolved the long-running non-international armed conflict devolved certain 
government functions and allowed the Aceh region to institute a version of Sharia law 
that includes public canings, the forced detransition of trans individuals and the 
prohibition of trans persons from working, all situations about which the Independent 
Expert has expressed his deep concern. !”” 


60. In the history of peacebuilding, however, some good practice exists. The Good 
Friday Agreement included provisions on fostering equality of opportunity and good 
relations between all people in the post-conflict era,'°* and the Government of the 
United Kingdom of Great Britain and Northern Ireland committed to the creation of 
a statutory obligation on public authorities in Northern Ireland to promote equality of 
opportunity in relation to a series of factors including sexual orientation. ' The 
agreement contains the first-ever reference to sexual orientation discrimination in an 
international peace agreement, and section 75 of the Northern Ireland Act 1998 
contains the first component of sexual orientation discrimination law to be introduced 
domestically.!!° 


61. Asecond and more recent example is that of the Colombian peace agreements, 
stemming from the first peace process in the world to explicitly include a gendered 
approach and considerations on the rights of LGBT and gender-diverse persons in its 
development, a process in which civil society played a significant role. Through the 
evidence that they presented to the gender subcommittee, they ensured that gendered 
and sexual orientation and gender identity-based perspectives were included in the 
final agreement: the subcommittee recognized the cases of 4,000 LGBT and gender- 
diverse persons and more than 7,000 acts of violence, including murders, forced 
displacement and threats. The agreements include over 100 measures based on gender 


University of Edinburgh, Peace Agreements database, available at www.peaceagreements.org. 
Democratic Republic of the Congo and Zimbabwe. See South African Litigation Center 
submission. 

ASEAN SOGIE Caucus; submission, p. 2; and communication, No. JUAIDN 1/2018. 

United Kingdom of Great Britain and Northern Ireland, Secretary of State of Northern Ireland, 
The Belfast Agreement: An Agreement Reached at the Multi-Party Talks on Northern Ireland 
(London, The Stationary Office, 1998), p. 16, para. 3. 

Ibid. 

Barry Fitzpatrick, “Sexual orientation discrimination”, in Human Rights in Northern Ireland: The 
CAJ Handbook, Brice Dickson and Brian Gormally, eds. (Oxford, United Kingdom, Hart 
Publishing, 2015). 
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approaches,!!! 39 of which have been identified as inclusive of LGBT and gender- 
diverse persons; submissions presented to the Independent Expert nonetheless also 
contained details of significant challenges in implementation. !!” 


62. In addition, the Special Rapporteur on truth, justice, reparation and guarantees 
of non-recurrence has called on all States to adopt a gender perspective in the 
conceptualization, design and implementation of truth-making mechanisms and 
strategies to address discrimination and violence based on sexual orientation and 
gender identity during the conflict,'!? which will address much-needed participation 
demands in these processes. 


63. In Sierra Leone, surveys estimate that as many as 257,000 women and girls were 
subjected to sexual violence during the conflict,''* but no comparable data exist on 
sexual violence against men and boys or in relation to the sexual orientation and 
gender identity dimensions of these violations. This limited understanding, 
implemented primarily by the Truth and Reconciliation Commission, therefore failed 
to capture what might be essential features of the catalogues of violence and ensure 
justice. Anecdotal evidence leads one to presume that fear of being targeted for 
violence led gay men — in particular men who exhibited “feminine” traits — either to 
flee to neighbouring countries or, if they lacked the resources to flee, to hide from 
public view wherever possible during the conflict. Similarly, the assumption is that 
the homophobic atmosphere and fear of being perceived as gay discouraged victims 
from coming forward.!» 


64. In the Philippines, the Transitional Justice and Reconciliation Commission’s 
limited understanding of gender emerged in its discussion of sexual violence in the 
Listening Report and Final Report. Although rape was acknowledged in the Listening 
Report as “the most common form of sexual violence against women and men in 
Bangsamoro,” the Commission’s analysis was focused exclusively on sexual violence 
against women.!!¢ 


65. The significant actions of LGBT social movements in alliance with feminist 
organizations have proven somewhat effective in promoting justice and 
accountability in transitional settings. For example, several alliances have been 
formed in Colombia to advance a gender-sensitive peace that recognizes both women 
and LGBT persons as rights holders and peacebuilders. That is the case of the gender 
and peace alliance Grupo Género en la Paz (GPaz), which, since 2016, has 
consistently provided data on the implementation of the Colombian peace agreement 
for measures related to both women and LGBT persons. !"’ Similarly, the Cinco Claves 
Alliance has promoted the opening of a nationwide case on conflict-related sexual, 
reproductive and gender-based violence in the Special Jurisdiction for Peace, the 
judicial component of the Peace Agreement. '!* After four years, the Special 
Jurisdiction for Peace recently announced the opening of Case /1, which will cover 
gender, sexual and reproductive offences committed during the Colombian armed 


"1 UN-Women, /00 Medidas Que Incorporan la Perspectiva de Género en el Acuerdo de Paz Entre 


el Gobierno de Colombia y las Farc-Ep para Terminar el Conflicto y Construir una Paz Estable 
y Duradera (New York, 2018). 
ILGA World, Colombia Diversa, and Center for Reproductive Rights, submission, pp. 7-8. 


13 A/75/174. 

‘4 Human Rights Watch, “We’ll Kill You if You Cry”: Sexual Violence in the Sierra Leone Conflict, 
vol. 15, No. 1(A) (2003), pp. 25-26. 

NS Tbid. 

6 Philippines, Transitional Justice and Reconciliation Commission, Transitional Justice and 
Reconciliation Commission Listening Process Report 2017 (2017), p. 143 (emphasis added). 

"7 Colombia Diversa, submission, p. 10. 

"8 Thid., pp. 9-10. 
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conflict against women, girls and LGBT and gender-diverse persons.'!? This shows 
that resilience, organization and empowerment by civil society can trigger 
institutional adaptations during transition, having the potential to lead to more 
inclusive societies in the aftermath of conflict. It also shows the relevance of 
expanded notions of gender that create fertile terrain for collective action interfacing 
the needs and interest of women and LGBT and gender-diverse persons. 


Conclusions and recommendations 


66. Drawing on the substantial body of evidence gathered by the Independent 
Expert, some fundamental features of violence against LGBT and gender-diverse 
persons during armed conflict can be identified: 


(a) During times of conflict or when the rule of law is threatened, the 
intensification of gender roles!”° gives rise to extreme codes of conduct whereby 
LGBT and gender-diverse persons are expected to “correct” their “deviations” 
from gender expectations in situations; 


(b) LGBT and gender-diverse persons are the victims of differentiated 
methodologies and experience specific patterns of violence in connection with 
their sexual orientation and gender identity; |”! 


(c) LGBT and gender-diverse persons become targets of violence when 
they break with gender parameters, exhibit their diverse sexuality and organize. 
These patterns also include the reaction characterized as “hypervigilance,” 
which generates a spectrum of general terror that makes everyone behave 
according to the gender norm that is imposed. This act of violence due to 
prejudice thus impacts all those who identify with the main victims of the crimes, 
ensuring generalized obedience towards the armed actor. '” 


67. It thus follows that violence against LGBT and gender-diverse persons, 
communities and populations during armed conflict differs depending on the 
relevant ideologies, types of conflicts, stakes, tactical approaches and overall 
strategies related to the armed conflict. These factors influence the way in which 
actual or perceived LGBT and gender-diverse persons are targeted by armed 
groups. The repertoires of violence also show that, although United Nations 
policies related to sexual violence have acknowledged the differentiated impact 
based on sexual orientation and gender, frameworks to date may have 
overlooked the scope of the phenomenon. In other words, an exclusive focus on 
conflict-related sexual violence as a paradigmatic form of gender-based violence 
in the international policy and legal frameworks, as well as the monitoring 
endeavours stemming from them, might lead to a narrow understanding of the 
gendered and sexuality dimensions of conflict and thus to limited responses 
addressing their causes and consequences, particularly detrimental to LGBT and 
gender-diverse persons. 


Special Jurisdiction for Peace (Colombia), “Apertura de la etapa de agrupacion y concentracion de 
un macrocaso No.11 sobre violencia sexual, violencia reproductiva y otros crimenes cometidos 
por prejuicio, odio y discriminacion de género, sexo, identidad y orientacion sexual diversa en el 
marco del conflicto armado”, Auto SRVR No. 103 de 2022 Bogota D.C., 11 July 2022. 

Colombia Diversa, Orders of Prejudice, pp. 44 and 80. 

Colombia Diversa, Vivir Bajo Sospecha, p. 201. 

Colombia Diversa submission, p. 2 (translated from the original). 
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68. Wider definitions of gender should go beyond the binary mould to recognize 
the identity and rights of non-binary persons, i.e., those that may not identify as 
exclusively man or woman, boy or girl. Similarly, the policies and legal 
frameworks should also take into consideration the profile and needs of gender- 
diverse persons, i.e., those who do not conform to prevailing narratives that 
define socially accepted gender expressions. 


69. All parties involved in armed conflicts, whether non-international armed 
conflicts or international armed conflicts, should abide by their international 
obligations under both international human rights and humanitarian law. This 
includes acting strictly in accordance with the principle of non-discrimination, 
which in turn mandates the prohibition of targeting both civilians and 
non-civilians solely on the basis of their actual or perceived sexual orientation 
and gender identity. 


70. States and non-State humanitarian institutions shall promote the effective 
support, relief, reallocation and protection of LGBT and gender-diverse refugees 
and/or internally displaced persons in war-torn contexts. Such measures shall 
consider the fragile situation of trans persons that lack access to document 
modification owing to State-sanctioned prohibitions in this regard. 


71. All forms of violence that weaponize gender and sexual prejudice (such as 
sexual violence against male prisoners of war) are strictly prohibited under 
international law and may amount to international crimes that should be 
prosecuted and punished accordingly. 


72. International and domestic accountability mechanisms should interpret 
their respective legal bodies of adjudication according to the international 
human rights obligations related to the broad interpretation of gender. 


73. Conflict-affected States or States with ongoing political transitions dealing 
with the aftermath of destructive conflict should put in place all political and 
technical efforts to provide a comprehensive assessment of victimization against 
LGBT and gender-diverse persons. Such efforts entail mapping and gathering 
data and making them public as a first step in this connection; data gathering 
processes should create safe spaces for LGBT and gender-diverse persons. 


74. Official databases on conflict should disaggregate data on gender identity 
and sexual orientation, promoting an assessment of the differentiated 
experiences and avoiding conflating the initials LGBT with the general 
experience of all LGBT and gender-diverse victims of conflict. 


75. States transitioning from conflict to peace should enact relevant policies 
and legislation that ensure LGBT and gender-diverse persons who are victims of 
armed violence comprehensive access to all their rights as victims and citizens, 
including: truth-seeking mechanisms; reparations programmes; justice 
proceedings; and other social and development programmes aimed at rebuilding 
the social fabric in the aftermath of conflict. 


76. Combating impunity is a key step towards safer, more peaceful and 
inclusive societies for LGBT and gender-diverse persons living in conflict-torn 
societies. For that reason, States should guarantee access to an effective remedy 
for human rights violations, humanitarian law offences and _ potential 
international crimes that LGBT and gender-diverse persons endure during 
conflict. 


77. States should ensure a safe and enabling environment for civil society 
organizations that work on the promotion and protection of the rights of LGBT 
and gender-diverse persons affected by conflict, and create programmes to 
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stimulate action by civil society organizations that promote the rights of LGBT 
and gender-diverse persons affected by conflict. Such actions entail: refraining 
from shrinking civic space; opening special positions for their representatives on 
multisectoral platforms that develop peace and transitional policies; and 
providing for channels of communication that regularly create interfaces 
between society, civil society organizations and State institutions. States and 
humanitarian agencies must ensure that civil society organizations with such 
expertise are included in the planning and implementation of all humanitarian 
assistance and recovery efforts. 


78. States should devise transitional justice and peacebuilding mechanisms 
aimed at transforming the structural forms of exclusion and discrimination 
fuelling the armed violence against LGBT and gender-diverse persons during 
conflict. For that reason: 


(a) Truth-seeking and justice institutions should underscore the role that 
social mores concerning sexual orientation and gender identity play in armed 
conflict, with the purpose of highlighting social patterns and traditions that 
might have exposed LGBT and gender-diverse persons to violence. These 
institutions should also communicate the way in which those social mores were 
integrated into the philosophies and repertoires of violence of armed groups; 


(b) Peace conversations and negotiations and other peacebuilding-related 
frameworks should devise special instances and mechanisms to guarantee the 
meaningful and impactful participation of LGBT and gender-diverse persons in 
all institutional efforts related to nation-building and reconstruction in the 
aftermath of conflict; 


(c) Reparation measures should include special strategies to award 
gender-sensitive reparations to LGBT and gender-diverse persons, with special 
focus on rehabilitation, satisfaction and non-repetition; 


(d) In the security sector, doctrinal reform is fundamental to eliminate all 
remnants of homophobic and transphobic institutional ideologies that might 
create a fertile terrain for abuses against this population in the aftermath of 
conflict; 


79. United Nations peacekeeping and peace operations should also promote the 
recognition of gender diversity as an asset to enhance a culture of peace whenever 
their bodies are deployed. 


80. The Security Council should respond to the institutional, academic and civil 
society calls to back politically the expansion of the women and peace and 
security agenda, with the purpose of including an intersectional approach that 
will in turn contribute to more comprehensive implementation and global 
monitoring of the agenda. 
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Summary 


The present report is submitted to the Human Rights Council pursuant to Council 
resolutions 32/2, 41/18 and 50/10. The Independent Expert on protection against 
violence and discrimination based on sexual orientation and gender identity, Victor 
Madrigal-Borloz, examines the intersection between freedom of thought, conscience 
and religion or belief and protection from violence and discrimination based on sexual 
orientation and gender identity. Annex 1 describes activities that took place since June 
2022. 


I. Introduction 


1. For the last 75 years, universal, indivisible, and interdependent rights have given 
meaning to the framework built over the Universal Declaration for Human Rights. 
Freedom of thought, conscience and religion or belief (FoRB) is a fundamental part of 
that structure, as are the rights to non-discrimination and equality before the law, the 
absolute prohibition of torture and other cruel, inhuman, or degrading treatment or 
punishment, the right to privacy, the right to freedom of expression, the right to 
health, and all other rights on the basis of which lesbian, gay, bisexual, trans and 
other gender diverse (LGBT) persons have a right to a life free from violence and 
discrimination. 


2.This report focuses on the spaces where freedom of thought, conscience and 
religion or belief and protection from violence and discrimination based on sexual 
orientation and gender identity intersect. It therefore relates to human feelings of 
love, intimacy, and meaning; spiritual ecstasy and physical pleasure; inner peace and 
worldly belonging. In other words, it seeks to explore fundamental conceptions about 
our human bonds with the sacred and the mundane, the interaction between these 
powerful motors of the human experience, and the framework created in 
international human rights law for their recognition and development. 


3.The Independent Expert is committed to respect for freedom of religion and belief. 
Tellingly, the resolution that created the mandate recognizes the importance of 
respecting religious value systems. During country visits the Independent Expert has 
deeply valued his engagements with religious authorities: in Georgia, the Patriarchate 
of the Georgian Orthodox Church, the Mufti of all Muslims, and the Chair of the 
Jewish Council; in Mozambique, the Mufti of Nampula; in Tunis, the Catholic 
Archbishop, and the Chief Rabbi; and faith-based leaders in Ukraine, the United 
States, and the United Kingdom. The dialogue activities of the Independent Expert 
include engagements with persons of faith, and this is a topic that is present in 
analysis of allegations in specific cases. These experiences are part of the knowledge 
stock used for this report. 


4.The report preparation also included: a literature review, with special attention to 
the archive of the United Nations Special Rapporteur on FoRB; a call for inputs that 
generated 26 State submissions and 99 submissions by non-State actors, including 
academia, civil society, and faith-based organizations; an expert meeting held at the 
Independent Expert’s academic home, the Human Rights Program of the Harvard 
University Law School in Cambridge, Massachusetts on 9 and 10 March 2023; and a 
public consultation in Geneva, Switzerland on 21 March 2023. The Independent 
Expert is indebted to all stakeholders for their contributions to the report. 


5.Within a human-rights framework, the term “religion” does not describe a 
homogeneous, static entity. Religious norm, tradition, and community are not part of 
a single institution, and religion describes a multitude of dynamic, contested, and 
evolving beliefs and values that inspire hope, guide action, imbue identity and help 
people make meaning of their life experiences. 


6.As an unfixed paradigm, religion does not have essential inbuilt positions, and it 
would make no sense to position it as inherently or predominantly pro- or anti-LGBT. 
And yet religion and the human rights of LGBT persons are often placed in 
antagonistic positions in social and political discourse, feeding the contention that 
there is an inherent conflict between FoRB and the human rights of LGBT 
individuals, a fabricated narrative that undermines the ideal of peaceful human 
coexistence: as put in one submission, “[a]t times, freedom of religion or belief also 


II. 


has been misused as a sword rather than a shield, privileging the individual 
conscience and beliefs of some at the expense of the rights of others.” 


7. Indeed, FoRB in international human rights law is distinct from religion: it protects 
a person’s freedom to possess and express beliefs, religious or not, individually or in 
community with others: to shape their lives in conformity with their own convictions. 
Religious freedom is an expansive idea, “encompassing both freedom of religion and 
freedom from religion”; and “perceived as a general right which also protects an 
individual’s right to form a whole range of non-institutional and dissenting views.” 


8.The report concludes that FoRB and freedom from violence and discrimination 
based on sexual orientation and gender identity are fully compatible under 
international human rights law. It further demonstrates that it is the way some 
religious narratives are used to justify violence and discrimination that constitutes 
actions contrary to the human rights of LGBT persons; and gathers and systematizes 
a significant range of good and best practices that show how FoRB is part of the 
framework that enables the enjoyment of the human rights of LGBT persons. 


Legal framework 


Freedom from violence and discrimination based on sexual 
orientation and gender identity 


9.That all persons should live free from violence and discrimination based on their 
sexual orientation and/or gender identity is not an idea from a particular part of the 
world: it is an international standard. The State obligation to adopt measures to 
eradicate such violence and discrimination continues nevertheless to face opposition. 
Governments, religious institutions, and other actors attempt to justify this 
opposition in global, regional, and national fora on the grounds that diversity in 
sexual orientation or gender identity contravenes certain religious tenets or 
sociocultural beliefs. One of the following three arguments is usually deployed: 


(a) LGBT persons do not exist within the jurisdiction of a State, or within 
certain religious and belief communities; 


(b) sexual orientation and gender identity only exist subjectively in the 
conscience of individuals and are not protected under international human rights 
law; in case of any clash with a manifestation of religion or belief, it is the latter that 
must be protected. This is particularly the case when interests promote “a 
‘rebalancing’ of human rights in accordance with ‘traditional values,’ where religious 
and belief freedom is repositioned as the unalienable right to which other human 
rights should be ceded”: the defunct United States Commission on Unalienable 
Rights, and the Geneva Consensus, are two outcomes of this type of thinking. A 
corollary of this line of argumentation alleges that LGBT persons are seeking new or 
special rights; 


(c) State’s human rights obligations must be calibrated against the dominant 
religious and belief or cultural orthodoxies in national contexts and the right to be 
free from discrimination and violence based on sexual orientation and gender 
identity conflicts with national religious and belief sensibilities. Notions of 
“traditional values,” “public morals” and “national values” are commonly used in 
discourses that are hostile to the human rights of women, LGBT persons and 
religious and belief minorities, and often rely implicitly or explicitly on religious and 
belief norms and values, also linked with patriotism and patriarchal gender and 
family norms. 


10. The mandate has reviewed the robust evidentiary and theoretical bases that 
lead to the conclusion that these positions are not supported by international human 
rights law. Nevertheless, the norms of interdependence and indivisibility of human 
rights invite careful analysis of any perceived conflicts between rights with a view to 
doing justice to all claims involved, and the analysis in this report seeks to further 
examine some of those arguments. 


Right to freedom of religion or belief, sexual orientation, and 
gender identity 


11. Human rights are subject to an interpretation preventing “the destruction 
of any of the rights and freedoms” protected in the respective legal instruments. 
Article 18 of the ICCPR protects everyone’s freedom to “have or to adopt a religion or 
belief of his choice, and freedom, either individually or in community with others and 
in public or private, to manifest his religion or belief in worship, observance, practice 
and teaching.” The mandate of the United Nations Special Rapporteur on freedom of 
religion or belief has long described this right as being two-fold; a first part covering 
the right to hold or change one’s thoughts, religion or belief, a right that is absolute 
and cannot be restricted by States under any circumstances. The second part, the 
right to manifest one’s religion or belief through actions, can and should be limited by 
States in certain circumstances, namely when prescribed by law and “necessary to 
protect public safety, order, health, or morals or the fundamental rights and freedoms 
of others.” 


12. Limitations on FoRB must be proportionate to a legitimate aim, “strictly 
interpreted,” and not imposed for discriminatory purposes or applied in a 
discriminatory manner; and the Special Rapporteur on FoRB concluded that 
“religious beliefs” cannot be “invoked as a legitimate ‘justification’ for violence or 
discrimination on the basis of sexual orientation or gender identity.” The European 
Union guidelines on the promotion and protection of freedom of religion or belief 
similarly rejected all FoRB-based justifications of violence and discrimination, and 
further recognized that: “States have a duty to protect all persons within their 
jurisdiction from direct and indirect discrimination on grounds of religion or belief,” 
including “on the basis of their sexual orientation or gender identity”. 


Institutional autonomy and freedom from discrimination 


13. FoRB includes the right to organize and maintain the internal affairs of 
religious and belief community life without State intervention. States cannot seek to 
control religious and belief life, and the autonomy to determine the rules for 
appointing leaders or for governing monastic life, for example, grants religious and 
belief communities self-understanding of their norms and traditions. 


14. The European Court of Human Rights has noted that the right to freedom 
of religion and the principle of autonomy entail that the “State is prohibited from 
obliging a religious community from admitting new members or excluding existing 
ones,” a principle that has also been reaffirmed in domestic jurisdictions. For 
example, the United States Supreme Court has established that there are some areas 
of religious practice that are squarely within the discretion of a religious faith and not 
subject to State control. As is widely known, the principle of autonomy can result in 
women, LGBT persons and members of religious and belief minorities being excluded 
from aspects of confessional life, or employment in some limited cases such as the 
case of religious schools. 


15. Exclusionary views can have severe and negative consequences for the 
personhood, dignity, and spirituality of LGBT persons, who are often marginalized, 


stigmatized and excluded from religious and belief communities simply because of 
who they are. The Special Rapporteur on FoRB, in noting this reality, asserted that 
States have a duty to create “an enabling environment” where dissenters, dissidents, 
progressive reformers and activists are protected against violence and harmful 
practices from the larger religious community, so that they can assert their agency 
and participate in religious discourse on an equal footing. 


III. Violence and discrimination in the name of 
religion or belief 


16. State and non-State actors perpetrate violence against persons based 
on their actual or perceived sexual orientation or gender identity invoking 
religion or belief. On 17 May 2013, a small group of members of the LGBT 
community and their allies, who were commemorating the International Day 
against Homophobia, Transphobia and Biphobia in Tbilisi, Georgia, was attacked 
by a crowd of thousands. The police failed to control the situation and the small 
group that had sought refuge in a building surrounded by the crowd was 
subjected to terror and assault, suffering physical and psychological harm. 
Clerics from the Orthodox Church and members of extremist groups were 
involved in inciting the violence. This case, corroborated by the Independent 
Expert during his country visit to Georgia, is an example of how discrimination 
and violence perpetrated by religious and belief leaders and State agents may be 
(and often are) intimately intertwined and feed one another. 


Violence 


17. In countries with laws licensing punishment of consensual same-sex 
activity with death, the relevant authorities often base this denial of rights and 
personhood on the State’s interpretation of religious law, culture and values. 
Most recently, Uganda’s Speaker of Parliament officially claimed that their “anti- 
homosexuality” law, which includes the death penalty for so-called “serial 
homosexuality,” aims to “protect our [Christian] church culture; the legal, 
religious and traditional family values of Ugandans.” 


18. State-sponsored violence grounded in interpretations of religion or 
belief also takes less explicit forms such as the denial of reproductive rights, 
State-coerced practices of conversion, and forced gender reassignment surgeries. 
Laws which punish homosexuality and gender non-conformity also invariably 
generate violence elsewhere in the State’s infrastructure: for example in 
detention settings and in healthcare settings. It is reported that members of the 
armed forces in Iraq engage in violence against LGBT people with impunity; 
government officials consider these actions to be efforts by the abusers to protect 
religious or moral traditions. 


19. Some of the most pernicious “religiously justified” violence based on 
SOGI is carried out by non-State actors. This includes bias-motivated attacks and 
other hate crimes by mobs, vigilante groups, individuals, family members, 
religious and belief leaders and organizations who allege that their religious 
beliefs permit and even require violence against LGBT persons. Cases of so- 
called “corrective” rape of lesbian, bisexual and queer women and girls 
facilitated by religious and belief leaders and adherents have been widely 
reported, including in Ghana, Jamaica, and Spain. The forced heterosexual 
marriages of lesbian, bisexual and queer women emanating from community 
beliefs that heterosexual marriage is a religious or spiritual directive is another 
chilling example. In particular, the mandate’s research into so-called “conversion 


therapy” — which sometimes reaches the level of torture — revealed that the main 
promoters and perpetrators are often religious or belief leaders and institutions, 
with the support of, or instigation by, family members. 


20. Submissions highlighted that State-sanctioned violence and 
discrimination against LGBT people normalizes non-State human rights abuses. 
Abusers routinely target persons who openly dissent from dominant religious 
teachings by advancing interpretations that do not center heteronormativity. 


21. When perpetrators are non-State actors, States must still act with due 
diligence to prevent violence against LGBT people, fully investigate it when it 
occurs, prosecute and punish the perpetrators, and repair the damage inflicted 
on the victims. In its General Comment on the right to life, the United Nations 
Human Rights Committee made this duty explicit, outlining that States must 
take “special measures of protection towards persons whose lives have been 
placed at particular risk because pre-existing patterns of violence, including [...] 
lesbian, gay, bisexual, transgender and intersex (LGBTI) persons.” 


Hate speech and incitement 


22. Freedom of opinion and expression is enshrined in Article 19 of the ICCPR. 
Like Article 18, it also stipulates that the right may be subject to certain restrictions, 
when provided by law and necessary for respect of the rights and reputation of others, 
or of public health or morals. These provisions are given context by Article 20 of the 
Covenant, which prohibits “racial or religious hatred that constitutes incitement to 
discrimination, hostility or violence.” The Human Rights Committee has established 
that no manifestation of religion or belief ought to propagate war, or incite national, 
religious, or racial hatred, discrimination, or violence. 


23. Many submissions raised concerns about religious or belief leaders actively 
fueling disinformation and/or intolerance against LGBT persons. A common tactic is 
to scapegoat LGBT people for controversies, exacerbating historical and structural 
patterns of exclusion. In the height of the COVID-19 pandemic, for example, the 
mandate documented religious authorities attributing the virus to retribution from 
God for same-sex activity in 12 States. 


24. Others posit LGBT persons as a threat to “the traditional family” or “the 
nation.” During his visit to Ukraine, the Independent Expert learned that religious 
leaders had demanded a ban on “homosexual propaganda” under the banner of 
“protecting the traditional family.” A related theory is that gender —that men’s and 
women’s roles, behaviors, forms of expression, and attributes are constructed 
according to the social meanings given to biological sex characteristics — is a 
dangerous “ideology.” In Peru, self-declared evangelical candidates for congress who 
are also pastors of churches have denied the very existence of intersex persons, often 
citing the Bible as a legislative source, and supported practices of conversion as part 
of their electoral platform. 


25. Other submissions expressed concern about interpretations of religious 
doctrines that place homosexuality and gender nonconformity within a discourse of 
immorality and sin, describing the power that such discourse can have on the social 
acceptance of LGBT people, particularly when propagated by religious and belief 
leaders. Denunciations of LGBT people needing to be “cured” or punished leads to 
significant harm, exile from communities, emotional distress and suicidality, or cruel, 
inhuman, or degrading treatment or punishment. 


26. The extent to which religion can be invoked for autocratic practices and 
denial of basic rights and civil liberties is also evident in some of the state legislatures 
seeking to enshrine anti-trans exclusion and eliminate comprehensive sex education 


in the United States. At the end of his visit to that country, the Independent Expert 
conveyed concerns about the misuse of religious narratives and the deliberate 
exploitation of earnestly religious persons for political purposes. 


27. Under certain circumstances, the State is obliged to prohibit the advocacy 
of hatred against LGBT people where it constitutes incitement to discrimination or 
violence. Some LGBT advocates have called for legislative bans on such acts, 
including when articulated in religious contexts. Others caution against limits on 
speech that risk censorship, and undue restrictions on freedom of religion or belief 
that could disproportionately impact minorities. The mandate shares these concerns: 
there is a need to protect vulnerable groups against hate speech and to be cautious of 
overly broad legislation that risks pitting “various groups — including the very 
marginalized groups that it purports to benefit — against each other in a free-speech 
race to the bottom.” 


28. The United Nations Rabat Plan of Action is a tool of particular importance 
in this context. It articulates a test for defining restrictions on freedom of expression, 
incitement to hatred, and for the application of article 20 of the ICCPR. It outlines a 
six-part threshold test: (1) the social and political context, (2) status of the speaker, 
(3) intent to incite the audience against a target group, (4) content and form of the 
speech, (5) extent of its dissemination, and (6) likelihood of harm, including 
imminence. 


Actions seeking regression of human rights of LGBT persons 


29. The concept of a “natural” order as the guiding principle of human and 
social existence is also present in conservative doctrine. This conceptual foundation, 
propagated through some dominant religious narratives, can restrict the full 
enjoyment of rights by LGBT persons. For example, the All-Ukrainian Council of 
Churches and Religious Organizations successfully opposed attempts to include 
sexual orientation and gender identity as protected characteristics in anti- 
discrimination legislation; to ratify the Council of Europe Convention on Preventing 
and Combating Violence against Women and Domestic Violence; and to adopt a 
resolution cancelling the legislative ban on the adoption of children by HIV-positive 
and transgender persons. 


30. An unprecedented pushback by alliances of conservative political 
ideologies and religious fundamentalisms is advocating for the criminalization of 
homosexuality and the denial of gender recognition in numerous States. These 
alliances rarely present themselves as religious fundamentalist, but rather as human 
rights groups working to protect the family and religious freedom. Striking cases can 
be seen in recent legislative projects in Uganda and Ghana, where a bill was tabled by 
a Coalition of MPs with the support of the National Coalition for Proper Human 
Sexual Rights and Family Values, a tripartite movement that is said to include all 
Christian Councils, all Muslim Councils and all Traditional Leaders in the country. 
The Coalition of Muslim Organizations, Ghana (COMOG), has openly backed the bill. 


Direct State discrimination allegedly grounded in religion 
and/or belief 


1.Criminalization of same-sex intimacy and gender diversity 


31. In total, 67 State Members of the United Nations criminalize consensual 
same-sex sexual acts between adults. The historical causes of this criminalization can 
be traced to two sources. The first is dogmatic interpretations of scripture. In 2019, 
for example, several Special Procedures expressed their concern to Brunei 


Darussalam for the imposition of stoning to death, whipping and amputation in 
connection with consensual same-sex relations and adultery in the Syariah Penal 
Code Order. A feature of this legislation is that the application of its penalties vary 
depending on if the offender is Muslim or not. In its response, the State emphasized 
the preservation of its “own cultural and religious values.” 


32. Regional or provincial parliaments also appeal to religion: the mandate has 
noted that regional laws in the Aceh province of Indonesia, for example, have created 
offenses denominated as Islamic criminal law, additional to the national criminal law, 
against same-sex acts and certain forms of gender expression, with penalties that 
include fines, caning and imprisonment for 100 months. 


33. The other historical source is a legislative exercise carried out by the British 
Empire. Half of the countries that maintain criminalization are former British 
colonies, and many among them invoke national religious values to justify the 
retention of these laws. This was, for example, the case of Jamaica during the 2011 
Universal Periodic Review; in other cases, colonial-era legislation has morphed into 
norms invoking religion. One example is Malaysia, where section 377A has also been 
adopted in the Syariah Criminal Offenses Act of 1977. 


2.Other forms of oppression 


34. In many countries, there is a tendency to tie national and cultural values to 
religious values and make them indistinguishable. This not only undermines the 
promotion of FoRB for all by suggesting a monolithic national religious tradition (and 
thus marginalizing minority religions), but it also often means that those human 
rights standards and values that stray from this one interpretation of religion, such as 
LGBT equality or recognition are undermined. The way this framework is sometimes 
manifested is through discourse about protecting religious values that allegedly 
underpin the identity and meaning of the society and the State. This narrative is used 
to undermine the rights and equality of LGBT people in a variety of ways. 


35. For example, in 2021, Kenya banned the film J Am Samuel, which depicted 
romantic love between men. The government labeled it “an affront to our culture and 
identity” and “demeaning of Christianity.” In 2017, the Egyptian Musicians Syndicate 
banned the band Mashrow’ Leila from performing in Egypt when some audience 
members flew a rainbow flag at one of its concerts in Cairo. Those audience members 
were arrested, and some have been handed harsh prison sentences; the incident also 
started a clampdown on the LGBT community. Incidentally the same band was also 
prevented from playing in the city of Byblos, after being accused of blasphemy. 


36. The Russian 2013 law banning “propaganda of non-traditional sexual 
relations” to minors is an example of censorship legislation that limits freedom of 
expression about LGBT topics, and is reliant upon protection of religiously derived 
“traditional values.” In 2022, a St. Petersburg court found a photographer guilty after 
a showing a video that depicted two men kissing in front of a church, and in 
November 2022, the lower house of parliament unanimously voted to extend the law 
to apply to adults. The head of Russia’s Orthodox Church backed the new legislation, 
and has portrayed Russia’s war in Ukraine as a battle between those who support 
pro-Western gay pride events, and those who reject them. 


37. In 2020, Hungary passed a law that effectively banned adoption by same- 
sex couples, applying a strict Christian conservative viewpoint to the legal definition 
of a family. The amendment altered the constitutional definition of families to 
exclude transgender and other LGBT individuals, defining the basis of the family as 
“marriage and the parent-child relationship,” and declaring that “the mother is a 
woman, and the father is a man.” The amendment also states that, “Hungary protects 
the right of children to self-identity according to their sex at birth and provides an 


upbringing in accordance with the values based on Hungary’s constitutional identity 
and Christian culture.” 


38. The vast majority of trans and gender-diverse persons in the world do not 
have access to legal gender recognition from their State, in some bases with a base on 
religious arguments. In Kenya, the High Court rejected an applicant's request for an 
identity card or passport recognizing their intersex identity, stating that “Kenyan 
society is predominantly a traditional African society in terms of social, moral and 
religious values;” in Egypt, religious edicts limit gender-affirming care for 
transgender people, and in Pakistan in May of 2023 the Federal Shariah Court 
declared several sections of the seminal Transgender Persons (Protection of Rights) 
Act 2018 as “unIslamic” and therefore void. 


Indirect discrimination 


Inequality in family formation law and policy 


39. A human-rights-based approach directly challenges family conceptions 
that are exclusionary of LGBT persons. UN and regional treaty bodies have 
consistently stressed the need to interpret human rights norms in ways that recognize 
the present-day diversity of family forms. The Inter-American Court of Human 
Rights held that denying a mother custody of her children on grounds of her sexual 
orientation was in violation of the right to protection of the family, among others. 


40. Thirty-three States now recognize same-sex marriage and/or same-sex civil 
unions. Many have done so with the stated aim of bringing their laws and policies 
into line with their human rights obligations. South Africa, for example, legalized 
same-sex marriage in 2006 after its Constitutional Court held that denying the right 
to marry on grounds of sexual orientation violated the rights to equal protection, non- 
discrimination and respect for human dignity. Colombia’s 2016 reform followed a 
decision by the Constitutional Court affirming that, “Every person has the dignity, 
freedom and autonomy to constitute a family [...] in accordance with their sexual 
orientation, receiving equal treatment and protection under the Constitution and the 
law”. This trend mirrors the evolution over the last twenty years in the guidance 
offered by international and regional human rights bodies on ensuring equality and 
non-discrimination in marriage. 


41. By contrast, some States have moved to proscribe same-sex marriage. 
Rather than the adherence to human rights norms in law, it is the influence of 
religious narratives in politics that has remained the authoritative feature in these 
countries. The Guatemalan Congress, for example, approved in 2018 the Life and 
Family Protection Bill, which was drafted and lobbied for by politicians who self- 
identified as evangelical; in Nigeria, the national legislature passed the Same-Sex 
Marriage Prohibition Act of 2014, which criminalizes same-sex marriages and was 
reportedly supported by most Nigerians on the basis of “moral and religious reasons,” 
and in several countries religious organizations have reportedly formed powerful 
lobbies in government to push against the rights of LGBT persons, including same- 
sex marriage. 


42. Noting that opposition to same-sex marriage is at times based on religious 
convictions, the Inter-American Court of Human Rights has argued that such 
convictions cannot be used as an interpretative guide when determining the rights of 
human beings: “[I]n democratic societies there must exist a peaceful coexistence 
between the secular and the religious spheres, implying therefore that the role of the 
States [...] is to recognize the sphere inhabited by each of them, and never force one 
into the sphere of the other.” 


Religious exemptions 


43. As States have advanced their recognition of the rights of LGBT people to 
be free from violence and discrimination, calls for “religious-based exemptions” from 
laws guaranteeing equality for LGBT persons have increased. Some individuals, 
organizations and even corporations have sought to exempt themselves from 
complying with regulations that prohibit discrimination by arguing that their 
religious freedom would be unduly burdened if required to perform certain activities 
that do not align with their beliefs. 


44. Several submissions outlined situations where States enable religious 
exemptions for persons or organizations who execute government or public functions 
such as child welfare, marriage, or schooling. In some States, including the United 
States and Australia, government-funded foster care and adoption agencies can reject 
prospective families based on sexual orientation, gender identity and faith. In other 
States, civil servants can refuse to solemnize same-sex marriages if they assert that 
they cannot be involved in the act of marrying the couple without contravening their 
religious beliefs, and faith-based schools can legally favor students and professionals 
who share the school’s religious norms and values in admissions and employment, a 
distinction that can be particularly impactful for LGBT students and staff alike. The 
mandate has learned of several cases in Australia where religious schools have fired 
teachers because their sexual orientation was seen to contradict the school’s religious 
norms and values. Some States justify their acquiescence of such dismissals on the 
grounds that religious institutions should have autonomy in their internal 
administration, admissions policies, and curricula. This claim, however, can hinder 
the successful implementation of plans and programs intended to promote diversity- 
oriented education, comprehensive sexuality education, and gender equality. This has 
been recognized by the Inter-American Court of Human Rights, which recently found 
that in a case involving the withdrawal of a teacher’s certification in religious 
education when it became publicly known that she was cohabiting with her lesbian 
partner, Chile had violated the teacher’s right to equality and non-discrimination, 
right to privacy, and her right to work. 


45. Providers of goods and services to the public have also gained exemptions 
from non-discrimination laws to exclude customers who are LGBT based on their 
religious beliefs. These claims often involve, but are not limited to, objections to 
serving LGBT couples who are seeking to celebrate relationships (for example, 
refusing to bake cakes, host receptions or print invitations for same-sex partnership 
ceremonies) or to carry out political and social activism (for example, refusals to print 
materials for Pride Parades). 


46. States owe obligations under international human rights law to ensure that 
LGBT consumers are not discriminated against, regardless of whether its agent is a 
State or a non-State actor. As the Special Rapporteur on freedom of religion or belief 
outlined, “it is not permissible for individuals or groups to invoke ‘religious liberty’ to 
perpetuate discrimination against [...] lesbian, gay, bisexual, trans and intersex 
persons, when it comes to the provision of goods or services in the public sphere.” 


Conscientious objection 


47. Religious exemptions are often referred to as protections for healthcare 
providers’ “conscientious objections” to provide services that go against their 
convictions, including abortion services, and hormonal and other similar treatments. 
In the United States , more than one in eight LGBT people live in states where doctors 
can legally refuse to care for them on conscience- or religion-based grounds, and in 
Mexico, the State of Nuevo Leon enables healthcare workers to “conscientiously 
object.” Research suggests that these types of healthcare policies disproportionately 
impact LGBT persons of color: a recent survey found that 23% of LGBT persons of 
color reported experiencing some form of care refusal by a doctor or other healthcare 


provider (as opposed to 15% of all LGBT persons surveyed), and 46% of trans or non- 
binary respondents of color experienced at least one kind of care refusal by a 
healthcare provider (as opposed to 32% overall). 


48. Some proponents of these policies argue that there exists a human right for 
healthcare professionals to conscientiously object to “prescribing cross-sex 
hormones”. Moreover, these groups have successfully expanded the concept of so- 
called “conscientious objection” beyond individual healthcare workers to enable 
institutions like hospitals or even for-profit companies to invoke this claim in 
countries such as Chile and the United States. These efforts pose a threat to LGBT 
persons in substantially restricting the spaces in which they can access necessary 
services. 


49. United Nations human rights bodies have recognized conscientious 
objection in the limited context of military service; and the Human Rights 
Committee has advised States to remove all barriers to effective access by women and 
girls to safe legal abortion caused as a result of conscientious objections by individual 
medical providers. Regarding the provision of healthcare, United Nations treaty 
monitoring bodies and numerous Special Procedures have emphasized that States 
cannot permit conscience-based refusals of healthcare to infringe on the rights of 
patients, including the right to reproductive healthcare. Where States choose to 
enable conscience-based refusals, international law obliges States to ensure an 
adequate number and dispersion of willing providers; limit conscientious objection 
claims to individuals (as opposed to institutions); establish effective referral systems 
for willing providers; prohibit refusals in emergency circumstances; and establish 
systems to monitor compliance with all of these requirements. 


Access to spirituality for LGBT persons 


50. For the last six years the Independent Expert has received testimony from 
LGBT persons on an almost daily basis. Frequently, they have referred to the moment 
(or succession of moments) when they realized that, should they pursue happiness by 
embracing their sexual orientation or gender identity, the religion in which they were 
born would consider them as sinful, or evil; as inherently immoral, or not worthy of 
transcendence. Often, another realization followed immediately: that they would be 
rejected by their family, their community, their region, or their country. These 
moments often led to a life-long struggle between various forms of identity (religious, 
sexual, and gender) that are equally important in a person’s life. 


51. Indeed, “individual conscience does not extend to coercing a religious 
community to accept religious claims in conflict with those to which the community 
feels bound,” and while persons have a right to exit the community, this remedy does 
not always address the complex relationship between a believer and their religion. 
For many individuals, their religion is part of the foundation of their sense of self, the 
source of truth. Although they may disagree with certain tenets of their religious 
teaching, or with the ways in which religious authorities interpret these, it is an 
important part of their identity and social fabric. To leave, and sometimes be forced 
to leave because of exclusionary practices or teachings can have significant 
implications for identity and spiritual wellbeing. In many cases, the painful departure 
from their religious or spiritual community has life-long impact on the mental 
wellbeing; in others, the option is not just to leave: it can be the taking of one’s life. 


52. The “option to leave” response to discrimination within religious 
institutions can also fail to appreciate that many individuals are born into a religion, 
and membership of their religious community can feel immutable. It is part of their 
familial and social upbringing before they have emotional and financial independence 
and remains so when others depend on them. Leaving a faith community in many 


cases is impractical or impossible; and where a person has little or no social, 
economic, or personal independence from a religious group, or where they risk 
custody of their children, the right of exit is downright illusory. 


53. The mandate is concerned about alienation from organized religion and its 
impacts on the ability of the individual to seek happiness through spirituality. A 
submission noted, in this respect, that “[i]n cases where claims based on religious 
beliefs are being used as a justification for discrimination, decision-makers should 
consider how rights of LGBTQ+ people to their own freedom of thought, conscience 
and religion might impact the outcome”; a concern that the mandate sees as 
intimately connected with environments that enable practices of conversion. 


54. The following section provides examples of religious traditions from 
different religious and belief systems — some of which follow structures of strict 
hierarchy and others as fluid and non-hierarchical rules — that are LGBT-inclusive 
and -affirming. These traditions and the communities that represent them also 
constitute stakeholders within discussions on freedom of religion or belief and 
freedom from violence and discrimination based on SOGI. Paying attention to their 
voices and practices can help shift the essentialist narrative that suggests the 
exercising of freedom of religion or belief can be incompatible with the equal 
enjoyment of human rights by LGBT persons and opens a new normative space 
wherein both human rights frameworks can contribute to strengthening each other. 
As noted by the Special Rapporteur on FoRB, “[a] multitude of voices exists within 
religious groups and institutions, including faith-based actors who campaign for the 
rights of women, girls and SOGI minorities and work to promote gender equality 
within their faith.” 


Inclusive and/or supportive approaches 


55. The extent to which same-sex intimacy is condemned by different religious 
traditions is a matter for theological debate; for example, some scholars question the 
interpretation of passages in the Hebrew Bible and Quran used to condemn modern 
LGBT sexualities and identities, and it has been argued that the apparent monolithic 
religious censure of LGBT persons is a recent phenomenon, informed in part by 
“homocolonialism” and as a response to the perceived threats surrounding 
heterosexual family structures dominant in most faiths. 


56. Persons who support gender and sexual equality as a matter of law and as 
religious practice are found in every religion. Authorities, theologians, and laypeople 
of several religious denominations embrace LGBT identities and consider LGBT 
equality as integral to their belief. The mandate is familiar with different contexts in 
which Buddhist communities have historically respected same-sex couples; Hinduism 
does not condemn same-sex sexuality if it does not affect heterosexual marriage, and 
hijra persons have important spiritual roles in the tradition. The Primates of the 
global Anglican Communion have “condemned homophobic prejudice and violence 
and resolved to work together to offer pastoral care and loving service irrespective of 
sexual orientation [and] reaffirmed their rejection of criminal sanctions against 
same-sex attracted people.” The National Church of Iceland authorizes same-sex 
matriages, as do the Episcopal Churches of the United States and of Scotland. 


57. In some cases, religious authorities have delineated areas in which religious 
thinking and freedom from violence and discrimination based on sexual orientation 
concur. Recently, the Catholic Pope criticized criminalization of same-sex relations as 
“unjust” and against God’s teachings. Three of the four major Jewish denominations 
openly support decriminalization, and even within the Orthodox Jewish tradition, 
104 leaders released in 2010 a joint statement asserting that harassment of LGBT 
persons is against the deepest values of Judaism. One State submission underlined 


the good practice of guidance for religious schools, issued by Anglican, Jewish, and 
Methodist hierarchies to address bullying against LGBT pupils, and, in South Africa, 
Imam Muhsin Hendricks is gay and part of Masjidul Ghuraah, an LGBT-inclusive 
mosque in Cape Town. 


58. Even when the hierarchy of a religious community does not explicitly 
embrace diversity, religious institutions, schools, councils, NGOs, movements and 
networks that are formally or informally dissident may seek reform or be de facto 
inclusive. Submissions mentioned, for example, Catholic church branches and gay 
prayer groups in Mexico, the United States, and Germany. The Fellowship of 
Christian Councils in Southern Africa focusses on the inclusion of diverse sexual 
orientations and the protection of LGBT individuals from violence and discrimination 
in churches and the wider society; and the Cosmopolitan Affirming Community in 
Kenya welcomes LGBT persons of faith to explore and experience their faith in an 
affirming environment. The Coalition of Religions, Beliefs and Spiritualities in 
Dialogue with Civil Society is composed of more than 25 civil society organizations, 
interfaith dialogue spaces, faith-based organizations and other movements whose 
objective is to support LGBTIQ issues, sexual and reproductive rights and feminist 
agendas. In December 2020, more than 350 religious and belief leaders from 10 
religions signed the Global Interfaith Commission on LGBT+ Lives’ Declaration 
proclaiming the sanctity of life and dignity of all people regardless of a person’s 
sexual orientation or gender identity; and in 2022 over 150 religious and belief 
leaders from 30 countries and a range of faiths agreed on six safeguarding principles 
to protect LGBT people from harm: empowerment, prevention, proportionality, 
protection, partnership, and accountability. Progressive Islamic organizations such as 
the Al-Fatiha Foundation similarly argue that laws criminalizing homosexuality are 
incompatible with the values of peace and tolerance adopted by the Prophet 
Muhammad. Other examples are Muslims for Progressive Values, the Global 
Interfaith Network, and the Islamic community center for transgender people, Al 
Fatah, in Indonesia. 


59. Other organized belief systems protected under FoRB, while not religious 
in nature are compatible with the equality of all persons regardless of SOGI. 
Humanism, for example, recognizes that sex is an evolved trait, with no intrinsic 
meaning. It does not require rigidly defined sex or gender roles: 


“Humanists see sex as a means of positive personal expression, pleasure, intimacy 
and/or bonding, and communication, as well as sometimes for reproduction. The 
principles of humanism assert that all people—the LGBTQ community, and women 
and men equally—should be able to enjoyably explore their sexuality, and that this is 
a part of every person’s full humanity.” 


60. In Juchitan, Mexico, muxes embody a hybrid third gender which is neither 
man nor woman, and are traditionally considered a blessing from the Gods in the 
Zapotec vision of the universe (cosmovisién). The mahu in Native Hawaiian and 
Tahitian communities embrace both the feminine and masculine and are keepers of 
traditional practices such as hula and chant. In South Asia, Khawaja Siras are a 
gender-variant community considered to have a feminine soul, who occupied the 
roles of spiritual advisors, military commanders and were members of royal courts in 
pre-colonial Mughal periods of rule in India. Two-spirit or berdache persons are a 
blend of male and female spirits believed by several First Nations communities in 
Canada to have access to a distinct realm of spirituality as healers, shamans, and 
ceremonial leaders. 


61. Western LGBT categorizations cannot fully capture the diversity of 
indigenous sexualities and genders because sexual diversity has “historically been the 
norm, not the exception, among Indigenous peoples.” Indigenous scholarship from 
the Americas, South Asia and the Pacific regions records various gender-fluid 
identities, many of which carry deep spiritual significance and important roles in 


their respective communities, thereby defying modern understandings of gender 
binaries and heteronormative sexualities. In Ghana, for example, in celebrating the 
akom-kpele deity of Nungua, persons manifest same-sex relations. 


62. The Special Rapporteur on FoRB report notes how indigenous sexualities 
were often considered immoral, perverse, and unnatural by the colonizers, and the 
process of sexual assimilation, criminalization and pathologization has had a 
profound impact on the traditional status and roles of indigenous LGBT persons in 
the post-colonial period. Colonization exacerbated indigenous peoples’ vulnerability 
to violence and discrimination and created obstacles to their full and equal 
participation in indigenous and wider society, spiritually or otherwise. For example, 
the Criminal Tribes Act (CTA) 1871 codified binary gender norms in British India by 
outlawing homosexuality and _  criminalizing cross-dressing. The severe 
marginalization of, and violence against, Khawaja Siras in Pakistan today has been 
linked to the lingering impact of this colonial-era legislation. In Hawaii, Mahu is 
considered a derogatory term against LGBT persons and its negative connotations 
coincide with the loss of Mahu’s spiritual status during colonization in Hawaiian 
society. 


Dialogue and mutual respect: a powerful way forward 


63. Several submissions recognized the potential of spaces of encounter 
between “persons or leaders of faith” and “LGBTIQ+ persons or leaders”, as a means 
of limiting discriminatory practices among these two identifiable groups. A precision, 
however, is necessary: these are not communities and populations that are mutually 
exclusive; to the contrary, these are human groups that overlap. All believers, 
including religion and belief leaders, have a sexual orientation and a gender identity, 
and all LGBT persons have beliefs: a significant proportion among them will have 
religious convictions, and there are many LGBT faith and belief leaders. 


64. An organization versed in the design and execution of the Colombian Peace 
Agreements, and which developed a project to nurture dialogue between persons of 
faith and LGBTI persons with significant impact in the creation of trust and 
awareness, suggested that a possible methodology 


implies the mobilization of personal transformations (one by one) in which persons 
can identify if their positioning leads to the oppression of another. This will only 
occur in spaces of dialogue, observing others that are as much a person as one is, and 
through observing their face, their body, and their voice beyond the sector to which 
they belong. 


Another submission alluded to a similar idea: 


deep differences, held by people with equal claims to dignity, persist, and the ultimate 
question of justice is not which group will prevail, but how the dignity and rights of 
everyone can be optimized. Stable peace must be anchored in pluralism in which the 
fears of all are minimized by maximizing protections for all. 


65. Examples of good practices abound. The Utah Compromise, for example, is 
seen as a valuable roadmap that reconciles different beliefs under a strong ethos of 
rights for all, its limitations in relation to public accommodations notwithstanding. 
National commissions for the prevention of discrimination organize meetings with 
church leaders to discuss common objectives, including non-discrimination based on 
sexual orientation in Mexico and in Argentina. The National Council of Churches in 
India has been intimately involved in organizing around the issue of 
decriminalization, taking a faith-based stance that rejects prejudice and 
discrimination against sexual minorities. In Canada, Scotland, England, and Wales, 
churches and other religious organizations played an important role in 


decriminalization debates and the positive role that churches can play in taking moral 
understanding forward. 


66. In 2017 and 2020, the HIV Legal Network hosted two conferences 
examining the role (past, present, and future) of the church in decriminalizing same- 
sex intimacy across the Commonwealth, with a particular focus on States in the 
Caribbean. These conferences brought much-needed nuance to the oft-reductive 
debates around religion and LGBT rights and unpacked the history of religious-based 
opposition to same-sex intimacy drawing from examples in Northern Ireland, South 
Africa, and Belize. 


67. These examples show that FoRB also has the potential to reinforce rather 
than simply erode LGBT rights. Indeed, adherents of these denominations and belief 
systems can claim that anti-LGBT manifestations of religion (such as criminalization 
and discrimination) not only impinge upon the right of LGBT people to be free from 
violence and discrimination based on SOGI, but also violate the denominations’ own 
rights of freedom of religion, especially when their religion or belief depends in part 
on the ability of LGBT people to live free from violence and discrimination and access 
spirituality on equal terms with everyone else. Highlighting this common ground can 
help to dismantle the “claim to monopoly of victimhood in the matter of freedom of 
religion [and belief]” that proponents of anti-LGBT beliefs currently seem to possess 
in international human rights law discourse. 


V.Conclusions 


68. Embracing spirituality and faith is a path that must be available 
to all, including all persons with diverse sexual orientations and gender 
identities. Human beings often long for a sense of purpose in their lives. 
For a very large proportion of humanity, spirituality is a fundamental 
part of this quest, and FoRB is a shield put in place to protect it, as well as 
protecting the right not to be part of a particular belief. 


69. At the same time, in all latitudes there are dark corners where 
LGBT people are regarded as sinners and second-class citizens who 
should be scorned and abused. Laws enacted with the aim of mandating 
standards of conduct purportedly demanded by interpretations of 
religious dogma effectively deny lesbian, gay, bisexual, and trans and 
other gender diverse persons the right to equality and, often, equal 
recognition under the law. 


70. The limits established in the very design of FoRB — including the 
fundamental rights and freedoms of LGBT persons — are the key to full 
compatibility of FoRB and all actions that are necessary to combat 
violence and discrimination against them, alongside the strong and clear 
framework for hate speech that has been crafted within the United 
Nations under the Rabat Plan of Action. Respect for the right of all 
human persons to thought, conscience and religion or belief is a must; at 
the same time, all stakeholders have a responsibility to ascertain when 
these noble freedoms have historically been — and continue to be — 
instrumentalized to nurture, perpetuate or exacerbate violence and 
discrimination against lesbian, gay, bisexual, and trans and gender 
diverse persons. 


Recommendations 


71. The Independent Expert recommends that States: 


(a) carry out necessary analysis and reform to ensure _ that 
legislation and public policy complies with human rights standards, 
including the principle of non-discrimination; 


(b) ensure that any law or public policy relating to the frameworks 
of religious exemptions or conscientious objection is compatible with 
international human rights standards and does not negate the access of 
LGBT and other gender diverse persons to fundamental rights, services 
and goods, including health, education, employment, housing and 
political participation; 


(c) ensure the bodily autonomy and sexual and reproductive health 
and rights of LGBT and gender diverse persons, as well as comprehensive 
sexuality and gender education in line with international standards; 


(d) working in collaboration with feminist and LGBT-led and LGBT- 
serving civil society, including religious groups who work on an inclusive 
basis, apply principles of inclusion and intersectionality, and challenge 
essentialist conceptions around sexual and gender identities under both 
the FoRB and SOGI frameworks; 


(e) dismantle laws and policies that criminalize same-sex intimacy 
or gender identity and repeal laws criminalizing offenses such as 
blasphemy; 


(f) create a safe environment in which all persons who manifest 
their religion or belief, including LGBT and other gender diverse 
persons, are free from fear of violence and discrimination and are aware 
of the distinction between protected speech and hate speech; 


(g) refrain from justifying with religious narratives any act of 
violence and discrimination based on sexual orientation and gender 
identity; prevent and investigate such acts, and ensure the accountability 
of perpetrators and the provision of effective remedies for damages. In 
particular, do so by 


Gi) enacting preventive legislation and public policy, including 
educational programs that promote non-discrimination against LGBT 
and other gender diverse persons, and ensuring that these are developed 
with the participation of LGBT-led and LGBT-serving organizations, 


(ii) supporting initiatives of dialogue between leaders and other 
persons of an ample spectrum of faith and opinion, including persons 
who are LGBT or otherwise gender diverse and persons who are not; 


(h) encourage religious’ institutions to consider inclusive 
approaches that facilitate the participation and recognition of LGBT and 
other gender diverse persons; 


(i) engage with faith-based leaders on avenues in which their 
religious institutions can use their moral standing to prevent and combat 
violence and discrimination against LGBT and other gender diverse 
persons; 


G) encourage religious institutions to consider the ways in which 
representatives will be held responsible in cases in which they promote 
discrimination against LGBT and other gender diverse persons; and 


(k) condemn incitement to violence and discrimination against 
LGBT and other gender diverse persons, and those who defend their 
rights, by religious leaders and adherents. 


72. The Independent Expert recommends that faith-based leaders, 
including persons who are LGBT or otherwise gender diverse and 
persons who are not: 


(a) recognize that sexual orientation and gender identity are diverse 
around the world and that gender manifests differently in many cultural 
and social structures and practices, including that many cultures 
recognize more genders than the male-female binary; 


(b) condemn incitement to violence and discrimination against 
LGBT and other gender diverse persons and those who defend their 
rights, including narratives portraying LGBT and other gender diverse 
persons as seeking to recruit others into particular sexual orientations 
and gender identities, or having contaminating effects among children or 
others; and 


(c) examine the historical role of religious institutions in the 
perpetration of human rights violations; consider their role in the 
provision of remedies to injured parties and other measures of redress, 
including non-repetition, by examining institutional norms, practices 
and frameworks that may have the effect of creating physical or 
psychological damage on LGBT and other gender diverse persons; and 
consider the possible institutional involvement in the perpetuation of 
laws criminalizing same-sex intimacy and gender identity, in practices of 
conversion, and in seeking to unduly prevent legal recognition of gender 
identity based on self-identification. 


Annex 


Activities 2022-2023 


e Violence and discrimination based on sexual orientation and gender identity are 
never justified and must be prevented, investigated, prosecuted and, if relevant, 
punished and be at the base of measures of reparation. 


e Since his last report to the Human Rights Council in 2022, the Independent 
Expert made efforts to expand the range of his in-person activities while maintaining 
his virtual presence, which was spurred by the COVID-19 pandemic. Although the 
public health crisis continued until May 2023, many activities could be gradually 
retaken during the period, observing safety protocols. Nonetheless, several events 
and activities were still organized under hybrid formats, allowing for the engagement 
of a wider range of stakeholders. 


e The Independent Expert organized a series of events to increase the visibility of 
all areas of his work. Some of the events addressed topics in focus during the year, 
namely the mandate’s Report on Health and its Report on Armed Conflict, while 
many others continued threads of work initiated previously, such as the issue of 
LGBT persons on the move, the incidence of hate crimes, practices of “conversion 
therapy”, and social inclusion. These events brought together thousands of 
participants from all regions of the world, virtually or in-person. As a development of 
his 2022 General Assembly Report, in March of 2023, the Independent Expert was 
invited to brief members of the UN Security Council during an Arria formula meeting 
on the human rights of #LGBTI persons in the context of armed conflict. 


e In June and October 2022, the Independent Expert participated in hybrid 
interactive dialogues with the Human Rights Council and the General Assembly. 
Throughout the year, he also maintained virtual contact with representatives of 
United Nations entities, international organizations, civil society organizations and 
business leaders. At the regional level, activities were carried out with the OAS, its 
LGBTI Core Group, and the IACHR. He was also able to attend conferences in 
different conferences around the globe, such as Sydney World Pride (Australia), the 
Caribbean LGBTI Data Roundtables (Barbados), and the ILGA Asia Conference 
(Vietnam). Dozens of bilateral exchanges with representatives of Member States were 
also held. 


e The gradual return of in-person activities allowed for the Independent Expert to 
resume the work programme contingent on travels. During the period, he undertook 
country visits to the United States of America, the Kingdom of Cambodia and the 
United Kingdom of Great Britain and Northern Ireland. He also undertook 
promotional and advisory visits to countries including Peru, Thailand and Saint 
Lucia. 


e In 2022 and 2023, the Independent Expert has attended official hearings with 
public agents from multiple States’ legislative and executive branches to advise on 
legislation and policy in topics related to sexual orientation and gender identity. The 
Independent Expert has issued specific advice on pending legislation to the United 
Kingdom (specifically to the Scottish Parliament), the Republic of Korea (Seoul 
Metropolitan Council), the European Union (in the figure of the European 
Parliament), as well as the governments of Indonesia and Uganda. The Independent 
Expert had previously been consulted and given advice on other pieces of legislation 


that came into force during the period, such as the new provisions on legal gender 
recognition adopted in Finland and Spain. 


e In the period of activities, at the invitation of Member States, government 
representatives, academia, and CSOs, the Independent Expert participated in scores 
of panels and presentations during which he engaged with hundreds of stakeholders 
from all corners of the world. 


e During the reporting period, the Independent Expert gave more than 40 in-depth 
interviews for television, radio, and print media. He also issued essays, video 
messages, and op-eds, and developed an active social media presence. Available data 
shows that the mandate has built an audience across all regions of the world. 


e In this period, the Independent Expert also issued 23 individual or joint official 
press releases and media statements, including on comprehensive sexual education 
and reproductive health, the situation of forcibly displaced LGBT persons, and one 
thematic statement about the compounded effect of racialization in the lives of LGBTI 
persons of color, on the occasion of the 2023 International Day against Homophobia, 
Transphobia and Biphobia (IDAHOBIT), which was joined by a group of over 60 
United Nations and regional independent experts, as well as by the IACHR. 


e The Independent Expert sent 37 communications in which allegations of human 
rights violations in relation to sexual orientation and gender identity were raised, 
along with other Special Procedures and/or by which he sought to provide technical 
advice on legislation and policies. 


UNITED NATIONS INDEPENDENT EXPERT ON PROTECTION AGAINST VIOLENCE AND 
DISCRIMINATION BASED ON SEXUAL ORIENTATION AND GENDER IDENTITY - IESOGI 


Sexual Orientation, Gender 
Identity & Freedom of Religion 
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1 - Sexual diversity and 
religious freedom can coexist 


This report examines the spaces where freedom of 
thought, conscience and religion or belief (FoRB) 
and protection from violence and discrimination 
based on sexual orientation and gender identity in- 
tersect. It explores fundamental conceptions about 
the human bonds with the sacred and mundane, the 
interaction between these powerful motors of the 
human experience, and the framework created in 
international human rights law for their recognition 
and development. 


Article 18 of the ICCPR protects everyone’s freedom 
to manifest their religion or belief in worship, obser- 
vance, practice and teaching. Indeed, FoRB in inter- 
national human rights law is distinct from religion: it 
protects a person’s freedom to possess and express 
their beliefs, religious or not, individually or in com- 
munity with others: to shape their lives in conformity 
with their own convictions. 


As an unfixed paradigm, religion does not have es- 
sential inbuilt positions or prejudices, and it would 


z 


SSS pies 


=~ 


make no sense to characterize it as inherently or 
predominantly pro- or anti-LGBT. And yet religion and 
the human rights of LGBT persons are often placed in 
antagonistic positions in social and political discourse, 
feeding the contention that there is an inherent con- 
flict between FoRB and the human rights of LGBT indi- 
viduals. The resulting sense of conflict undermines the 
ideal of peaceful human coexistence. 


The mandate is concerned that these and other ex- 
clusionary views can have severe and negative conse- 
quences for the personhood, dignity, and spirituality 
of LGBT persons, who are often marginalized, stigma- 
tized and excluded from religious communities sim- 
ply because of who they are. The Special Rapporteur 
on FoRB, in noting this reality, asserted that States 
have a duty to create “an enabling environment” 
where dissenters, dissidents, progressive reform- 
ers and activists are protected against violence and 
harmful practices from the larger religious communi- 
ty, so that they can assert their agency and participate 


in religious discourse on an equal footing. 


IESOGI - SEXUAL ORIENTATION, GENDER IDENTITY & FREEDOM OF RELIGION 


Both State and non-State actors perpetrate violence 
against persons based on their actual or perceived 
sexual orientation or gender identity invoking religion 
or belief. In the countries with laws licensing punish- 
ment of consensual same-sex activity with death, the 
relevant authorities base this denial of rights and per- 
sonhood on the State's interpretation of religious law, 
culture and values. State-sponsored violence ground- 
ed in interpretations of religion or belief also takes less 
explicit forms such as the denial of reproductive rights, 
State-coerced practices of conversion, and forced gen- 
der reassignment surgeries. 


The State 
is obliged to prohibit the advocacy of hatred against 
LGBT people and, at the same time, it ought to be 
cautious against limits on speech that risk censorship, 
undue restrictions on religious freedom and weapon- 
ization against minority religious communities. 


Some of the most pernicious “religiously justified” vi- 
olence based on SOGI is carried out by non-State ac- 
tors. This includes bias-motivated attacks and other 
hate crimes by mobs, vigilante groups, individuals, 
family members, religious leaders and organizations 
who allege that their religious beliefs permit and 
even require violence against LGBT persons. 


The Human Rights Committee has established that 
no manifestation of religion or belief ought to propa- 
gate war, or incite national, religious, or racial hatred, 
discrimination, or violence. Many submissions re- 
ceived by the mandate raise concerns about religious 
leaders fueling disinformation, hate speech, and/ 
or intolerance against LGBT persons, such as scape- 


goating them for controversies, positing them as a 


threat to the traditional family, and interpreting reli- 
gious doctrines to place homosexuality and gender 
nonconformity within a discourse of immorality and 
sin. LGBT persons can be especially vulnerable to hate 
speech, because the constant exposure to it can lead 
to exile, emotional distress, and suicidality. 


An unprecedented pushback by alliances of conserva- 
tive political ideologies and religious fundamentalisms 
is advocating for the criminalization of homosexuali- 
ty and the denial of gender recognition in numerous 
States. 


IESOGI - SEXUAL ORIENTATION, GENDER IDENTITY & FREEDOM OF RELIGION 


Thirty-three States now recognize same-sex marriage 
and/or same-sex civil unions. Many have done so with the 
stated aim of bringing their laws and policies in line with 
their human rights obligations. E 


Similarly, calls for religious-based exemptions from 
laws guaranteeing equality for LGBT persons have 
increased, with some individuals, organizations and 
corporations seeking to exempt themselves from 
complying with regulations. Examples include gov- 
ernment-funded foster care and adoption agencies 
rejecting prospective families based on sexual ori- 
entation, civil servants refusing to solemnize same- 
sex marriages, and faith-based schools punishing 
LGBT professionals and students for not sharing the 
school’s religious norms and values. 


Religious exemptions are often used as protection 
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for healthcare providers’ “conscientious objections” 
to provide services that go against their convictions, 


including abortion services, and hormonal and other 


similar treatments. United Nations treaty monitoring 
bodies and numerous Special Procedures have em- 
phasized that States cannot permit conscience-based 
refusals of healthcare to infringe on the rights of pa- 
tients, including the right to reproductive healthcare. 
Where States choose to enable conscience-based 
refusals, international law obliges them to ensure an 
adequate number and dispersion of willing providers; 
limit conscientious objection claims to individuals (as 
opposed to institutions); establish effective referral 
systems for willing providers; and prohibit refusals in 
emergency circumstances. 


Providers of goods and services have also made use of 
exemptions from non-discrimination laws to exclude 
customers who are LGBT based on their religious be- 
liefs. These claims often involve, but are not limited 
to, objections to serving LGBT couples who are seek- 
ing to celebrate relationships (for example, refusing 
to bake cakes, host receptions or print invitations for 
same-sex partnership ceremonies) or to carry out 
political and social activism (for example, refusals to 
print materials for Pride Parades). States are obliged 
under international human rights law to ensure that 


LGBT consumers are not discriminated against. 


IESOGI - SEXUAL ORIENTATION, GENDER IDENTITY & FREEDOM OF RELIGION 


Human beings often long for a sense of purpose in 
their lives. For a very large proportion of humanity, 
spirituality is a fundamental part of this quest. The 
principle of FoRB is a shield put in place to protect it, 
as well as protecting the right not to be part of a par- 
ticular belief. 


For many individuals, their religion is part of the foun- 
dation of their sense of self, the source of truth. Al- 
though they may disagree with certain tenets of their 
religious teaching, or with the ways in which religious 
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authorities interpret these, it is an important part of 
their identity and social fabric. To leave, and sometimes 
be forced to leave because of exclusionary practices or 
teachings can have significant implications for identity 
and spiritual wellbeing. In many cases, the painful de- 
parture from their religious or spiritual community has 
a life-long impact on their mental wellbeing. 


The prerogative one has to seek spiritual fulfillment 
certainly does not extend to coercing a religious com- 
munity to accept religious claims in conflict with those 
to which the community feels bound. However, there 
are examples of religious traditions from many differ- 
ent belief systems that are LGBT-inclusive and affirm- 
ing -—some of them follow structures of strict hierarchy 
and others have fluid and non-hierarchical rules. 


Paying attention to their voices and practices can help 
shift the essentialist narrative that suggests that exer- 
cising freedom of religion or belief can be incompat- 
ible with the equal enjoyment of human rights by 
| LGBT persons. It can open a new normative space 
wherein both human rights frameworks can con- 
tribute to strengthening each other. 


As noted by the former Special Rapporteur on 
FoRB, “[a] multitude of voices exists within 
religious groups and institutions, including 
faith-based actors who campaign for the 
rights of women, girls and SOG! minorities 
and work to promote gender equality with- 

in their faith.” 
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Report of the Independent Expert on protection against 
violence and discrimination based on sexual orientation and 
gender identity, Victor Madrigal-Borloz 


Summary 


In the present report, the Independent Expert on protection against violence and 
discrimination based on sexual orientation and gender identity, Victor Madrigal- 
Borloz, explores the impact of colonialism and decolonization on the continued 
formation and perpetuation of harmful social mores associated with sexual orientation 
and gender identity, and how these relate to the enjoyment of human rights. He 
analyses colonialism as one of the root causes of violence and discrimination based 
on sexual orientation and gender identity, and he proposes measures to foster 
protection, sustainable development and peace for all persons, communities and 
peoples through the expansion and reform of policies within the United Nations 
system and by Member States. 
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Introduction 


1. Inthe present report, the Independent Expert on protection against violence and 
discrimination based on sexual orientation and gender identity, Victor Madrigal-Borloz, 
explores the impact of processes of colonialism and decolonization on the continued 
formation and perpetuation of harmful social mores associated with sexual orientation 
and gender identity. Desk research was carried out at the Independent Expert’s 
academic home, at the Human Rights Program of Harvard Law School, in Cambridge, 
Massachusetts, and at the Center for Justice, Law and Society of the Jindal Global Law 
School, in India. In response to the call for contributions issued in April 2023, written 
submissions were received from 76 stakeholders, including States, national human 
rights institutions, civil society organizations and academics. In addition, more than a 
dozen experts took part in an online consultation convened by the Centre for Human 
Rights of the University of Pretoria, in South Africa, on 6 July 2023. 


2. The term “colonialism” is used in daily and political language in an extremely 
broad way. It signifies the processes through which a State acquires or maintains full 
or partial political control over another sovereign nation or the subjugation of groups 
or entities by others, including through economic, cultural or ideological colonialism. 
Human history has been marked by dynamics of power and mobility, such as through 
the movement of peoples to areas where the inhabitants had been subjugated, 
dominated or exterminated; the emergence of syncretism and resistance; and the 
construction or deconstruction of imperial nation States. 


3. Amuch more limited definition of colonialism is derived from Article 73 of the 
Charter of the United Nations, on non-self-governing territories, and General 
Assembly resolution 1514 (XV), containing the Declaration on the Granting of 
Independence to Colonial Countries and Peoples (in which reference is made to “Trust 
and Non-Self-Governing Territories or all other territories which have not yet attained 
independence”). States Members of the United Nations have regularly declared their 
conviction of the need to eradicate colonialism and have established it as one of the 
priorities of the Organization (see General Assembly resolution 77/149). The universe 
delimited by this frame coincides to a very large extent with the contexts and colonial 
processes described in the evidence received by the Independent Expert. These two 
parameters therefore guided the delimitation of scope of the present thematic report. 
In that sense, in the present report the Independent Expert describes only a small 
number of the processes through which all of the world’s cultural, legal and social 
traditions have been formed, and in which sexuality and gender are known to play a 
primary role. 


4. The Independent Expert has identified the corpus juris in international human 
rights law through which gender has been recognized as the term used to describe 
sociocultural constructs that assign roles, behaviours, forms of expression, activities 
and attributes according to meanings given to biological sex characteristics (see 
A/HRC/47/27 and A/76/152). Gender theory, queer theory, gender-based approaches 
and intersectionality provide a framework for addressing multiple asymmetries of 
power connected to the meanings attributed to sex. The concept of gender is 
traditionally understood as referring only to the male-female binary and its associated 
asymmetries of power. However, persons who suffer violence and discrimination 
based on sexual orientation and gender identity may self-identify beyond that axis. 
Some examples are seen in the lived experience of kathoey (Thailand), bakla (the 
Philippines), travestis (Argentina and Brazil), fa’afafine (Samoa) and /eiti (Tonga). 
These and other non-binary identities may operate under an understanding of gender 
that is broader than the male-female binary. 
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5. Similarly, the term lesbian, gay, bisexual and trans, and its widely used acronym 
LGBT, used by the mandate holder as a form of shorthand, and the terms gender- 
diverse, queer, questioning and asexual, refer to social, political and legal identities, 
the meanings of which vary depending on context. However, the evidence suggests 
that categorizations such as LGBT cannot fully capture the diversity of sexualities 
and genders in life experiences of Indigenous persons for whom sexual diversity has 
“historically been the norm, not the exception”.! The Independent Expert is aware of 
the risk of inadvertently globalizing acronyms and models of queerness as superior, 
hegemonic models; in this context, the broad scope of his mandate — protection 
against violence and discrimination based on sexual orientation and gender identity — 
is of benefit. The Independent Expert therefore focuses not only on persons, 
communities and populations affected by discrimination and violence on those 
grounds, but also on the processes through which bias or hatred are instrumentalized. 


6. While colonialism may be at the source of significant violence and discrimination 
based on sexual orientation and gender identity, it would be flawed to proclaim that 
it alone is the cause of such marginalization. It would be equally flawed to make the 
generalized proclamation that pre-colonial or non-colonial settings were or are fully 
accepting of diversity. The evidence base is still scarce, but it does suggest that while 
some of those settings were more accepting of diversity, others were violent and cruel 
towards persons based on their sexual orientation or gender; in China, for example, 
the Qing dynasty instituted the first recorded law prohibiting consensual same-sex 
activity and imposing a penalty of 1 month in prison and 100 heavy blows.” 


7. Therefore, understanding and addressing the impact of colonial processes is just 
one aspect of deconstructing violence and discrimination based on sexual orientation 
and gender identity, a task for which the research carried out by mandate holders must 
be considered in its entirety. 


Diversity in sexual orientation and gender identity 


8. From the Filipino Indigenous community’s babaylan spiritual protectors, who 
interact with or are a blend of feminine and masculine spirits,’ to ogbanje individuals 
in Nigeria,‘ diversity in sexual orientations and gender identities has existed 
everywhere throughout recorded history. Individuals embodying gender-variant roles 
and identities have been cherished and respected in many societies, in ceremonial and 
advisory roles, such as the “two-spirit persons”? in certain Canadian Indigenous 
tribes, the bonju® in Europe, the muxes’ in Mexico, the hijra® in India and Bangladesh, 


Manuela L. Picq and Josi Tikuna, “Indigenous sexualities: resisting conquest and translation”, 
E-International Relations (20 August 2019). Available at www.e-ir.info/2019/08/20/indigenous- 
sexualities-resisting-conquest-and-translation/. 

Bret Hinsch, Passions of the Cut Sleeve: The Male Homosexual Tradition in China (Berkeley, 
University of California Press, 1992). 

Submission by ASEAN SOGIE Caucus, p. 1. 

Submission by Lawyers Alert, p. 2. 

Submission by ILGA World, p. 4. See also Janice Ristock and others, “Impacts of colonization 
on Indigenous Two-Spirit/LGBTQ Canadians’ experiences of migration, mobility and 
relationship violence”, Sexualities, vol. 22, No. 5—6 (2019), pp. 767-784. 

Submission by ILGA World, p. 4. See also Ane Lovold, “The silence in SApmi — and the queer 
Sami breaking it”, master’s thesis, Arctic University of Norway, 2015. 

Submission by ILGA World, p. 4. See also Alfredo Mirandé, “Hombres mujeres: an Indigenous 
third gender”, Men and Masculinities, vol. 19, No. 4 (October 2016), pp. 384-409. 

Submission by ILGA World, p. 4. See also Adnan Hossain, “The paradox of recognition: hijra, 
third gender and sexual rights in Bangladesh. Culture, Health & Sexuality, vol. 19, No. 12, 
(2017), pp. 1418-1431. 


23-14520 


A/78/227 


23-14520 


the takatapui’ in New Zealand and the sistergirls!® and brotherboys of the Aboriginal 
and Torres Strait Islander peoples in Australia. 


9. Communities and peoples in East Asia, South-East Asia and the Pacific are 
known to have a rich history of gender diversity and gender pluralism rooted in 
traditional rituals and practice,!! a fluidity that is reflected in language (for example, 
the gender-neutral pronoun dia in the Malay language) and traditional folklore, such 
as the Nusantara, Indonesia, srikandi folklore, considered to be a transgender 
legend. !? Two-spirit shamans (bissu) are recognized among the Bugis people of 
Indonesia. 3 The ostensible nature of gender and sexual fluidity and diversity in 
pre-colonial times is illustrated by the sida-sida in pre-colonial Malaysia and the 
bisexual Han dynasty rulers of Hong Kong during the Imperial China period. 4 


10. In the Indian subcontinent, hijra persons were often “powerful figures in 
Sultanate and Mughal courts and had the prerogative to collect taxes and duties in 
particular areas”.'° Khwaja siras in Pakistan also played an integral role during the 
Mughal era,'° with the term “khwaja” meaning “protector” or “honourable”. !” Islamic 
literature contains homoeroticism and erotic commentary on males,'® and the Kama 
Sutra contains descriptions of numerous homosexual relationships with love and trust 
and a variety of sex/gender “types” dating back to ancient times,’ before the advent 
of Islam.”° 


11. The evidence strongly suggests that, before colonization, many peoples of the 
African continent did not have a binary approach to gender or correlate anatomy with 
gender identity.*! Feminist theorists have written about how sexual morality was less 
gendered and hierarchical in sub-Saharan pre-colonial societies.” Tribes situated in 
present-day Nigeria did not have a gender-binary and typically did not assign gender 
at birth, waiting instead until later in the person’s life.** In Yoruba culture, social 
hierarchies did not depend on gender,” but rather largely on seniority.” In present- 


° Submission by ILGA World p. 4. See also Ane Lovold, “The silence in SApmi”. 

0 Submission by ILGA World, p. 4. See also Damien W. Riggs and Kate Toone, “Indigenous 
sistergirls’ experiences of family and community”, Australian Social Work, vol. 70, No. 2, 
(2017), pp. 229-240. 

'! Submission by International Planned Parenthood Federation (IPPF) Center of Excellence on 
Sexual and Gender Diversity, p. 2. 

2 Tbid., p. 3. 

'3 Submission by ASEAN SOGIE Caucus, p. 1. 

‘4 Submission by ILGA Asia, p. 2. 

'S Anjali Arondekar, For The Record: On Sexuality and the Colonial Archive in India, (Durham and 
London, Duke University Press, 2009), p. 90. 

'© Submission by Swakshadip Sarkar, p. 2. 

7 Sara Shroff, “The colonial choreography of queer value”, Queer Asia, 2 December 2017, cited in 
submission by iProbono, p. 2. 

18 Jocelyne Dakhlia, “Homoeroticisms and historiographical backgrounds of the Islamic world”, 
Annales. Histoire, Sciences Sociales, vol. 62, No. 5 (2007), pp. 1097-1120. 

') Nicole Brown (2021). “From the Kama Sutra to now: the impact of colonial rule on South Asian 
queer culture”, Manchester Historian, 6 May 2021. Available at http://manchesterhistorian.com/ 
2021/from-the-kama-sutra-to-now-the-impact-of-colonial-rule-on-south-asian-queer-culture-by- 
nicole-brown/. 

20 Alain Danielou, The Complete Kama Sutra (Rochester, Park Street Press, 1994), cited in 
submission by the Bandhu Social Welfare Society, p. 1. 

21 Submission by ReportOUT, p. 9. 

2 Nkolika Ijeoma Aniekwu, “Converging constructions: a historical perspective on sexuality and 
feminism in post-colonial Africa”, African Sociological Review/Revue Africaine de Sociologie, 
vol. 10, No. 1 (2006), pp. 143-60, 145; and submission by Amy Bryant, p. 2. 

°3 Submission by Dzoe Ahmed, p. 3; and submission by ILGA World, p. 6. 

4 Submission by Claire S. Westman, p. 2. 

5 Oyéronké Oyéwimi, The Invention of Women: Making an African Sense of Western Gender 
Discourses (Minneapolis, University of Minnesota Press, 1997), p. 14. 
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day Ethiopia, Oromo persons switched to male and female gender and roles for 
periods of eight years during their lifetimes.*° Among the Igbo people, ogbanje 
persons were gender-fluid and alternated between male and female roles.”’ Depictions 
of sexuality and gender practices in Senegalese communities between 1898 and 1935 
attest to the existence of many sexual behaviours and gender-expression fluidity, from 
same-sex sexual practices to transgender identities and cross-dressing.*® The Dagaaba 
people in present-day Ghana assigned gender on the basis of the “energy one 
presents”, rather than on anatomical considerations.”’ According to anthropological 
studies, there is a history of same-sex marriage in Kenyan tribes, such as the Meru 
tribe (marriage between men), the Kalenjin tribe (marriage between women) and the 
Nandi tribe.*° In South Africa, many authors have noted the presence of same-sex 
relations in pre-colonial societies.*! 


12. Certain historical accounts of Caribbean societies portray as positively valued 
people with sexual orientations or gender identities that would today be qualified as 
diverse.*? Artefacts depicting same-sex intimacy of the Mochica and Chimt cultures 
of the Incan Empire have been said to indicate that these groups embraced a rich 
diversity of sexual and affective expressions.*? Inca women could have multiple 
sexual partners and participate in community decisions. ** In the lands that form 
present-day Colombia, same-sex attraction and transgender identities have always 
been part of the culture of Indigenous communities.* In present-day Chile, according 
to information received by the Independent Expert, academic antecedents account for 


many pre-colonial conceptions of sex and gender that contradict the notions of 


normality of the European sex-gender system.*° 


13. Many works of Kyrgyz folk art contain gender-diverse characters; for example, 
the main hero of the Kyrgyz folk tale known as “Arman Ai” is a transgender man, 
while characters in the epics Er Téshttik and Zhanyl Myrza have gender-fluid 
identities.*’ In Manas, a traditional epic poem of Kyrgyzstan, the tale of 40 soldiers 
united by same-sex intimacy is recounted.*® 


14. Such statements of diversity are also accompanied by the Independent Expert’s 
findings with regard to spirituality. According to Indigenous scholarship from the 
Americas, South Asia and the Pacific regions, various gender-fluid identities carry 
spiritual significance in their respective communities; for example, the mahi in 
Native Hawaiian and Tahitian communities embrace both the feminine and masculine 
and are keepers of traditional practices such as hula and chant.*? The hijra and 
khawaja sira are gender-variant communities who held the roles of spiritual advisers, 


6 Asmarom Legesse, Gada: Three approaches to the Study of African Society (London, Collier 
Macmillan, 1973), pp. 52-54. 

27 Submission by Lawyers Alert, p. 2. 

°8 See Babacar M’ Baye, “The origins of Senegalese homophobia: discourses on homosexuals and 
transgender people in colonial and postcolonial Senegal”, African Studies Review, vol. 56, No. 2 
(August 2013), pp. 109-128. 

2° Submission by Dzoe Ahmad, p. 3. 

3° Submission by ReportOUT, p. 9. 

3! Submission by Claire S. Westman, p. 2. 

32 Submission by Colours Caribbean, p. 1. 

33 Submission by ILGA World, p. 5. 

4 Tbid. 

35 Submission by Colombia Diversa, p. 2; and joint submission by Queen’s University Belfast and 
Ulster University, p. 2. 

36 Submission by the Government of Chile, p. 1. 

37 Submission by Kyrgyz Indigo, p. 2. 

38 Tbid. 

» Eleisha Lauria, “Gender fluidity in Hawaiian culture”, The Gay & Lesbian Review (January— 
February 2017). Available at https://glreview.org/article/gender-fluidity-in-hawaiian-culture/. 
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military commanders and members of royal courts during the pre-colonial Mughal 
era in India.*° “Two-spirit”, or berdache, persons are a blend of male and female 
spirits who are believed by several Indigenous communities in Canada to have access 
to a distinct realm of spirituality as healers, shamans and ceremonial leaders.*! The 
Special Rapporteur on freedom of religion or belief has noted that processes of sexual 
assimilation, criminalization and pathologization have had a profound impact on the 
traditional status and roles of Indigenous persons in the postcolonial period 
(A/77/514, para. 21). 


Mechanisms of colonial oppression 


15. Colonial oppression involved strategies to exercise strict control over colonized 
persons through conversion to religious institutions,” the imposition of a rigid gender 
binary on colonized peoples * and the criminalization of gender and sexual 
nonconformity.“* The separation of Indigenous children from their communities in 
territories now comprising Canada and their subjection to imprisonment in a system 
of sex-segregated residential schools are telling examples of such mechanisms. * 


16. Colonial occupation also became inextricably linked to capitalism from the time 
of companies such as the Dutch and British East India companies. The primary 
objectives of such colonial projects were to extract resources from the colonies for 
the benefit of the colonizer and to patronize colonized persons in order to retain 
control. 


17. Colonization entailed the imposition of systems of differentiation, 
hierarchization and domination, with scholars suggesting that, despite the presumed 
oneness of colonized persons, there were invariably two categories — a modernizing 
elite and a yet-to-be-modernized peasantry.* The rise of the former is a characteristic 
of colonial projects, seen in countries where the elite remained in power through the 
process of decolonization, after which the elite would continue to control societies 
for resource extraction in order to further commercial interests, in a sort of 
continuation of the colonial project. In other cases, such as in Colombia, truth and 
reconciliation mechanisms have noted the use of colonial social norms in nation- 
building projects, with one of its consequences being the exclusion of LGBT persons 
from that historical endeavour.*” 


Sara Shroff, “Operationalizing the ‘new’ Pakistani transgender citizen: legal gendered grammars 
and trans frames of feeling”, in Gender, Sexuality, Decolonization; South Asia in the World 
Perspective, Ahonaa Roy, ed. (London, Routledge India, 2021), p. 265. 

Submission by OCAM-D, p. 2, for thematic report A/HRC/53/37. See also Jean E. Balestrery, 
“Intersecting discourses on race and sexuality: compounded colonization among LGBTTQ 
American Indian/Alaskan Natives”, Journal of Homosexuality, vol. 59, No. 5 (2012), p. 645. 
Wolfgang Gabbert, “Social and cultural conditions of religious conversion in colonial South-west 
Tanzania, 1891-1939”, Ethnology, vol. 40, No. 4 (2001), pp. 291-308. 

Maria Lugones, “The coloniality of gender”, Worlds & Knowledges Otherwise (2008), p. 7. 
Available at https://globalstudies.trinity.duke.edu/sites/globalstudies.trinity.duke.edu/files/file - 
attachments/v2d2_Lugones.pdf. 

Submission by Global Action for Trans Equality (GATE), p. 2. 

Ibid. 

Dipesh Chakrabarty, “Postcoloniality and the artifice of history: who speaks for ‘Indian’ pasts?”, 
Representations, No. 37, special issue entitled “Imperial Fantasies and Postcolonial Histories” 
(Winter, 1992), pp. 1-26, p. 18. 

Commission for the Clarification of Truth, Coexistence and Non-Repetition, Colombia, Mi 
cuerpo es la verdad: experiencias de mujeres y personas LGBTIQ+ en el conflicto armado 
(Bogota, 2022), p. 296. Available at www.comisiondelaverdad.co/mi-cuerpo-es-la-verdad 
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18. Colonial projects rested on certain political strategies, including “political 
homophobia”, which could be used in several ways for colonizers to further their own 
interests. The enforcement of gender roles in colonies also coincided with times of 
“sex panic” or “moral panic” in the global North, where State institutions and 
non-State actors, including Governments, medical structures and the mainstream 
media, banded together to oppress groups who did not follow dominant “correct” 
sexual practices, labelling masturbation as an “unhealthy practice”, passing broad 
anti-obscenity laws*® and equating female sex work with venereal disease, leading to 
the passing of so-called Contagious Diseases Acts, in which the compulsory 
inspection of women “suspected of being carriers” was prescribed. *? Nineteenth 
century morality crusades in Western countries focusing on “vices” and their 
elimination led to the creation of the “sex offender” category, in which the distinctions 
between non-consensual sexual assault and adult consensual same-sex intimacy were 


blurred, thereby automatically labelling “homosexual” men as “sex offenders”. ” 


19. Heteronormative views of sexuality instilled by colonial Powers were 
inextricably linked to racist characterizations of gender and sexuality, and it is 
suggested that the racialization of gender radically transformed several African 
societies.>! In one submission received by the Independent Expert it was stated that: 
“Within colonial discourse, Black sexuality was positioned as rampant and insatiable, 
and thus in need of regulation through the policing of Black sexuality and Black 
persons’ bodies. The threat that Black persons supposedly posed to White minority 
dominion came to be located specifically in Black female sexuality and the 
reproductive capacities of Black women through which the assumed threat of 
overpopulation would arise.”>* Similar patterns have been noted in the assimilationist 
goals that target Indigenous Peoples and, in particular, Indigenous women, whose 
societies are considered as “uncivilized” or “oddities”.*4 Indeed, in colonial settings 
(and often in postcolonial settings) the ability to thrive was and is heavily dependent 
on a person’s ability to assimilate to white, patriarchal and heteronormative 
customs.> Indigenous women as “givers of life” and mothers, and as heads of family 
units in matrilineal societies, are viewed as both a “symbolic and physical threat” to 
colonial agendas. *° In submissions received by the Independent Expert, the 
institutionalized racism in pre-colonial and postcolonial societies in South Africa>’ 


48 Gayle S. Rubin, “Thinking sex: notes for a radical theory of the politics of sexuality”, in 
Pleasure and Danger: Exploring Female Sexuality, Carole S. Vance, ed. (Boston, Routledge and 
Kegan Paul, 1984), p. 269. 

® Jeffrey Weeks, Sexuality and its Discontents: Meanings, Myths and Modern Sexualities (London 
and New York, Routledge, 1985), p. 49. Available at https://edisciplinas.usp.br/pluginfile.php/ 
4241156/mod_resource/content/1/Weeks_sexuality_its_discontents.pdf. 

°° Gayle S. Rubin, “Thinking sex: notes for a radical theory of the politics of sexuality”. 

>! Boris Bertolt, “Thinking otherwise: theorizing the colonial/modern gender system in Africa”, 
African Sociological Review/Revue Africaine de Sociologie, vol. 22, No. 1 (2018), pp. 2-17, p. 6. 
See also Jillian Hernandez, “Racialized sexuality: from colonial product to creative practice”, 
Oxford Research Encyclopedia of Literature (28 February 2020). 

* Submission by Claire S. Westman, p. 3; and submission by Arnold Ochieng Oginga, p. 2. See 
also Michel Foucault, The History of Sexuality: An Introduction (Pantheon Books, 1978). 

%3 Submission by Eloise Decoste, p. 2. 

54 Submission by Zharina Nikko Tomas Casil, p. 6. 

> Submission by Reuniting of African Descendants (ROAD), p. 4. 

56 D. Memee Lavell-Harvard and Jennifer Brant, “Introduction: forever loved”, in Forever Loved: 
Exposing the Hidden Crisis of Missing and Murdered Indigenous Women and Girls in Canada, 
D. Memee Lavell-Harvard and Jennifer Brant, eds. (Bradford, Ontario, Demeter Press, 2016), 

p. 3, cited in the submission by Eloise Decoste, p. 2; and submission by ROAD, p. 4. 
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and Brazil,°* where lesbians of colour have historically been targeted for failing to 


conform to a view of femininity predicated on a heteronormative system, is described. 


20. The regulation of sexuality and gender in colonized territories was often carried 
out through the enactment of laws by which sexual conduct and expressions of gender 
identity were explicitly regulated. So-called sodomy laws outlawed conduct typified 
as “buggery”, “carnal knowledge against the order of nature”, “crime against nature”, 
or “nefarious crime”, depending on the jurisdiction and specific pattern of colonialism 
of the country concerned. Such terms share a common root in Judeo-Christian 
tradition and canonic law, according to which non-procreative sexual acts — especially 
between, but not limited to, individuals of the same sex — were deemed to be 
“detestable”, “abominable” and a “vice”. The term “sodomy” is derived from the 
biblical tale of Sodom and Gomorrah, in the Book of Genesis, and it became dominant 
in Christian theology in around the eleventh century.” 


21. Other colonial laws, such as the Code of Municipal Police and Correctional 
Police of 1791, enacted in France, introduced offences such as “public indecency” *! 
and “encouraging debauchery”,” as well as “vagrancy laws”. Some of those legal 
provisions did not directly ban or restrict sexual or gender-divergent conduct, but 
their application (as seen in French, Spanish and British patterns of colonization) was 
discriminatory in that it had a disproportionate impacting on people living in poverty, 
gender and sexual minorities and persons with disabilities. * 


22. Furthermore, colonial Powers used the law to enforce binary norms of gender 
through expression. In medieval Europe, Elizabethan England and colonial North 
America, sumptuary laws regulated public attire according to occupation, class and 
gender.© Such regulations were exported to many countries around the world through 
the mechanisms of colonial systems, leading to the regulation of practices described 
as “cross-dressing”. For instance, in the Sudan, laws prohibiting “indecent” or 
“immoral” dress have been used to punish men who wear women’s clothing, women 
who wear trousers and men who wear make-up, even as part of their job as actors or 
models. 


23. Inaddition to sexual orientation and gender identity, the racialized and gendered 
division of labour,®’ as well as other factors related to race, migrant status, caste, 


8 Submission by Brazilian Lesbian Articulation, pp. 2 and 3. 

»° Douglas E. Sanders, “377 and the unnatural afterlife of British colonialism in Asia”, Asian 
Journal of Comparative Law, vol. 4, No. 1 (2009), pp. 2 and 3. 

© Louis Crompton, Homosexuality and Civilization (Cambridge, Massachusetts; and London, 
Belknap Press, 2003), p. 175. 

6! Michael D. Sibalis, “The regulation of male homosexuality in revolutionary and Napoleonic 
France, 1789-1815” in Homosexuality in Modern France, Jeffrey Merrick and Bryant T. Ragan, 
eds. (New York and Oxford, Oxford University Press, 1996), p. 86. 

® Tbid. 

6 The Chinese University of Hong Kong, “Vagrancy and vagrancy-type laws in colonial history 
and today. Available at www. law.cuhk.edu.hk/app/wp-content/uploads/2022/10/Vagrancy-and- 
Vagrancy-Type-Laws-in-Colonial-History-and-Today.pdf. 

6 Submission by Amnesty International, p. 7; and The Chinese University of Hong Kong, 

“Vagrancy and vagrancy-type laws in colonial history and today”. 

See www.icj.org/sogi-casebook-introduction/chapter-seven-gender-expression-and-cross- 

dressing/#footnote-1; and Matthew Gayle, “Female by operation of law: feminist jurisprudence 

and the legal imposition of sex” William and Mary Journal of Women and the Law, vol. 12, 

No 737 (Spring, 2006), pp. 737-759, p. 742. 

6 BBC News, “Cross-dressing men flogged in Sudan for being ‘womanly’”, 4 August 2010; 
Amnesty International, “Sudan: abolish the flogging of women” (London, 2010); BBC News, 
“Sudan male models fined for make-up ‘indecency’”, 8 December 2010. 
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1994-1995), pp. 31-76, p. 69. 
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religion or Indigenous status, play an important role in determining the impact of 
colonial capitalism and the rule of law on the rights of LGBT persons. As a result of 
colonial occupation, laws on same-sex relations have been firmly embedded in the 
criminal justice system, which is based on individualizing harms committed by 
“offenders” and suffered by “victims”, thereby neglecting larger structural factors. © 


24. While the law was a principal means of enforcement, it also formed the basis 
for complex systems of socialization that included policing, medicine, literature and 
education, all of which were placed at the service of controlling sexuality and gender 
in the colonies, which were construed as allegedly being in opposition to European 
sexual mores. 


25. The strict enforcement of laws varied greatly across colonies, and even between 
those administered by the same colonizing Power. In the literature reviewed, 
differences in enforcement may account for the differing degrees of permeation of 
colonial moral ideas into the social fabric, as well as for the survival of diverse 
traditional practices of sexuality and gender identity among local persons. 


IV. Different patterns of colonial regulation of sexual 
orientation and gender identity 


A. Predominantly religious narratives 


26. From the late fifteenth century through to the 1850s, “pecado nefando” 
(nefarious sin) was criminalized in Portugal through canon law and royal 
ordinances.” In the first of those ordinances — the Afonsine ordinances, in force from 
1446 to 1514 — “sodomy” was defined as the “filthiest and most offensive sin against 
God”, wording that was reproduced in subsequent laws.”! In the Portuguese Criminal 
Code of 1852 that position was changed, as “sodomy” was not criminalized, but a 
1912 reform enforced the criminalization of same-sex relations through the overly 
broad crimes of “vagrancy” and “mendicancy” and the concept of “vices against 
nature”. 

27. Similarly, Spain repressed a variety of sexual practices, with special emphasis 
on those between males,” in the criminalization of “sodomy” “pecado nefando” and 


“crimen contra natura”.™ During Spanish colonization, policies were violently 


68 Jacob Schuman, “Sentencing rules and standards: how we decide criminal punishment”, 


Tennessee Law Review, vol. 83 (2015), p. 1. 

See www.amnesty.org/en/documents/afr01/012/2013/en/. 

Antonio Fernando Cascais, “A homossexualidade nas malhas da lei no Portugal dos séculos 

XIX e XX”, International Journal of Iberian Studies, vol. 29, No. 2 (2016), pp. 95-112, p. 95. 
Bruno Rafael Silva Nogueira Barbosa and Robson Antao de Medeiros, “Dos povos nativos ao 
surgimento dos movimentos sociais: influéncias dos discursos juridicos, religiosos e médicos 
para a construcao do conceito de homossexualidade no Brasil”, Revista de Direito Internacional/ 
Brazilian Journal of International Law, vol. 15, No. 3 (2019), p. 274. 

Gustavo Gomes da Costa Santos and Matthew Waites, “Comparative colonialisms for queer 
analysis: comparing British and Portuguese colonial legacies for same-sex sexualities and gender 
diversity in Africa — setting a transnational research agenda”, International Review of Sociology, 
vol. 29, No. 2 (2019), p. 304; and submission by NOVA School of Law, p. 2. 

Emanuele Amodio, “El detestable pecado nefando: diversidad sexual y control inquisitorial en 
Venezuela durante el siglo XVIII”, Nuevos Mundos, Mundos Nuevos, (11 July 2012). Available at 
https://doi.org/10.4000/nuevomundo.63177 (in Spanish). 

Martin Nesvig, “The complicated terrain of Latin American homosexuality”, The Hispanic 
American Historical Review, vol. 81, Nos. 3—4 (1 August 2001), pp. 689-729, p. 693. footnote 
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imposed through the Catholic Church, resulting in the isolation and destruction of 
local customs and beliefs that did not align with those parameters; the discourse of 
“sin” and “guilt” was used against Indigenous persons, persons of African descent, 
women and gender-diverse persons, with the religious-pedagogical discourse 
prescribing a redeeming heaven for souls anxious to be saved.” Both the Portuguese 
and Spanish inquisitorial courts applied their “sodomy” laws inconsistently, 
sometimes to cover anal intercourse alone, and sometimes to include non-procreative 
sexual acts, such as “bestiality” and masturbation.” For instance, the Inquisition 
Court of Cartagena in New Granada (present-day Colombia, Ecuador, Panama and 
Venezuela (Bolivarian Republic of)) prosecuted “homosexual” acts occurring among 
predominantly African and Indigenous slaves, with those acts labelled as “sodomy” 
and “sin”.”” The penalties for sodomy in both of those empires were severe, including 
prison, confiscation of property, torture and even death by burning. ”® 


Predominantly secular narratives 


28. The French Revolution was a watershed moment in European history of gender 
and sexuality, as the French Republic was founded on the values of secularism, 
liberalism and the strict separation between the public and private spheres.” As a 
result, with the adoption of new legislation in 1791, “sodomy” was no longer a crime, 
as it was regarded not only as religious baggage but also as an excessive intrusion of 
the State into peoples’ private lives. Nevertheless, the law introduced the broadly 
worded offence of “public indecency”, under which same-sex relations were 
considered a threat to public order,® still socially clustered together with prostitution, 
public disorder and deviation.*! Control of sexuality and gender was entrusted to the 
police, as the guardians of public order.* 


29. Anew rationale for the control of gender and sexuality therefore emerged and 
travelled around Europe, through Napoleonic conquests, and then to colonized 
territories in the Americas, Africa and Asia. In Senegal, for example, according to 
colonial French accounts native persons were characterized as having lower levels of 
moral education and being perverted individuals and criminals. *° Such narratives 
were perpetuated intentionally to generate support for the French administration of 
Senegalese persons and the spread of the “mission civilisatrice”.*4 The French 
protectorate era in Morocco was also marked by newly introduced laws criminalizing 
illicit sexual intercourse and “lewd or unnatural acts”, with the aim of aligning 
Moroccan society with French colonial ideals around Christian morality and, 


Submission by the Red de Litigantes LGBT de las Américas, pp. 3 and 4. 

7 Lee M. Penyak and Zeb Tortorici, “Sins against nature in colonial Latin America”, in Global 
Encyclopedia of Lesbian, Gay, Bisexual, Transgender, and Queer (LGBTQ) History, Howard 
Chiang, ed. (Farmington Hills, Michigan, Charles Scribner’s Sons, 2019). 

7” Submission by Colombia Diversa, pp. 3 and 6. 

78 Emanuele Amodio, “El detestable pecado nefando”; and submission by the Red de Litigantes 
LGBT de las Américas, p. 6. 

” Scott Gunther, The Elastic Closet: A History of Homosexuality in France, 1942—Present 
(Basingstoke, Palgrave Macmillan, 2009), p. 1. 

8° Michael D. Sibalis, “The regulation of male homosexuality”, p. 86. 

81 Andrew Israel Ross, “Sex in the archives: homosexuality, prostitution, and the Archives de 
la Préfecture de Police de Paris”, French Historical Studies, vol. 40, No. 2 (1 April 2017), 
pp. 267-290. 

82 Elwin Hofman, “The end of sodomy: law, prosecution patterns, and the evanescent will to 
knowledge in Belgium, France, and the Netherlands, 1770-1830”, Journal of Social History, 
vol. 54, No. 2 (Winter, 2020), pp. 480-502, p. 488. 

83 Babacar M’Baye, “The origins of Senegalese homophobia”, pp. 116 and 117. 

84 Submission by Asmae Ourkiya, pp. 2 and 3. 
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ultimately, controlling the local people by limiting personal autonomy with regard to 
sexual matters.® 


30. Colonial regimes did not introduce laws solely to control the local people. For 
example, although under article 292 of the Penal Code of the Dutch West Indies* 
adult same-sex relationships were not directly criminalized, in the 1930s, the 
Christian Party and the Anti-Revolutionary Party complained of increasing instances 
of same-sex relations among European officials in Indonesia.*®’ From December 1938 
to January 1939, 223 Europeans were arrested for same-sex relations;®* 171 were 
found guilty, sentenced and dismissed from their positions, under terms that included 
“grote schoonmaak” (moral cleansing) and “reinigingsproces” (purification 
process).* 


31. In other cases, the outlawing of same-sex intimacy did not correspond with 
metropolitan patterns. In Tunisia, for example, there were no references to same-sex 
relations in laws during the pre-French protectorate era; however, in 1913, almost a 
century after sodomy laws had been abolished in France, article 230 of the Penal Code 
of Tunisia was created to criminalize acts of sodomy and “homosexuality”. *° The 
enforcement of the provision often involved coercive anal examination as evidence 
of a person’s “homosexuality”. To date, article 230 is used by the police to detain and 
coerce people into “confessing they are gay”, as well as to conduct invasive and 
intrusive anal examinations, often against the person’s will, to “prove” that they have 
engaged in same-sex relations (A/HRC/50/27/Add.1, annex, para. 27). 


Hybrid narratives 


32. The criminalization of same-sex relations throughout the British Empire harks 
back to a 1534 buggery law in Britain, by which “acts of sodomy” were criminalized 
in an effort to target “supposed sexual immorality” in the Catholic Church.”! In 1825, 
the British politician Thomas Babington Macaulay was tasked with drafting laws for 
the then British colony of the Indian subcontinent.” The motivation behind the same 
arguably lay in the British colonial policymakers’ perception, cultivated by reports 
from British explorers, of the pervasiveness of same-sex relations across the 
colonized world.” Following the establishment of the Indian Penal Code, a British 
Member of Parliament, Henry du Pré Labouchére, introduced an amendment to the 
Offences Against the Person Act of 1861 in Britain to punish “gross indecency” 
between two men, which was considered to include consensual non-penetrative 
sexual acts between men, even in private.™ 


33. The Indian Penal Code reflected the widespread adoption of “anti-homosexuality” 
laws across the British Empire, in particular in late-nineteenth century Asia-Pacific 


85 Tbid. 
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Bulletin, vol. 18, No. 3 (July 1992), p. 1172. 
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lgbt1208_webwcover.pdf. 
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and Africa,” but it also reverberated outside of it. In 1871, the provisions of the Code 
were replicated in a law in the Straits Settlements, a group of British territories 
comprising modern-day Brunei Darussalam, Malaysia and Singapore;”° in 1886, the 
same provisions were enacted in what was then British Burma, pursuant to which 
“carnal intercourse against the order of nature” was criminalized. *’ Thereafter, 
African colonies, such as Uganda and Kenya, adopted variations of the Indian Penal 
Code between 1897 and 1902.8 The British also criminalized “eunuchs”, an 
erroneous and reductive homogenous category created for what was otherwise a very 
diverse social group.” “Eunuchs” were criminalized under the Criminal Tribes Act of 
1897 on the basis of Victorian ideals of masculinity.'° In 1899, the Sudanese Penal 
Code was enacted, containing provisions that differed to those of other colonies with 
regard to “unnatural offences”. Section 318 of the Code provided for non-consensual 
“carnal intercourse against the order of nature” to be punished, while section 319 


provided for penalties for only non-consensual acts of “gross indecency”. !°! 


34. Besides the Indian Penal Code, the criminal code of the Australian colony of 
Queensland, which came into force in 1901, was the second most influential. !°? Under 
section 208 of that Code, not only were persons who had or intended to have “carnal 
knowledge” punishable, but so too were those who “permitted” others to have “carnal 
knowledge” of them, thereby indicating that all parties involved would be 
criminalized.!° The Chief Justice, Henry Cowper Gollan, who drafted the Northern 
Nigerian Code of 1904, drew heavily on the Queensland Criminal Code. In turn, the 
Northern Nigerian Code of 1904 was the basis for the Federal Nigerian Code of 
1916,'“ which was itself the model followed by Kenya, Nigeria, Nyasaland (now 
Malawi), Tanganyika (now the United Republic of Tanzania) and Uganda (replacing 
the earlier Indian Penal Code), and later by Fiji, the Gambia, New Guinea, Northern 
Rhodesia (now Zambia), Seychelles, Solomon Islands and Zanzibar. '° The 
Queensland Criminal Code was also used by the British Colonial Office in Cyprus 


and to influence colonial laws in Palestine. !”” 


35. In Nigeria, the vagrancy law in the Nigerian Criminal Code of 1916, introduced 


during British colonial rule, has been described as being “part of the colonial legacy ... 


% Ibid, p. 19. 


°° Dominic Chan, “Oral sex: a case of criminality or morality?”, Singapore Law Gazette, September 


2004, cited in Human Rights Watch, This Alien Legacy, p. 21. 

°T Submission by ILGA World, p. 7. 

8 James S. Read, “Criminal law in the Africa of today and tomorrow”, Journal of African Law, 
vol. 17, No. 1 (Spring, 1963), pp. 5-17, cited in Human Rights Watch, This Alien Legacy, p. 21. 

°° Dipika Jain, “Shifting subjects of State legibility: gender minorities and the law in India”, 
Berkeley Journal of Gender, Law & Justice, vol. 32, No. 1 (2017); Aniruddha Dutta, 
“Contradictory tendencies: the Supreme Court’s NALSA judgment on transgender recognition 
and rights”, Journal of Indian Law and Society, vol. 5 (Monsoon, 2014), pp. 226—236; and Gee 
Imaan Semmalar, “Unpacking solidarities of the oppressed: notes on trans struggles in India”, 
Women’s Studies Quarterly, vol. 42, No. 3/4 (Autumn/Winter, 2014), pp. 286-291. 

100 Walter Penrose, “Hidden in history: female homoeroticism and women of a ‘third nature’ in the 
South Asian past”, Journal of the History of Sexuality, vol. 10, No. 1 (January 2001), pp. 3-39. 

101 Alan Gledhill, The Penal Codes of Northern Nigeria and the Sudan (London, Sweet & Maxwell; 
Lagos, African Universities Press, 1963), p. 443, cited in Human Rights Watch, This Alien 
Legacy, p. 22. 

102 Martin L. Friedland, “Codification in the Commonwealth: earlier efforts”, p. 1177, cited in 
Human Rights Watch, This Alien Legacy, p. 22. 

‘03 Human Rights Watch, This Alien Legacy. 

104 H. F. Morris, “How Nigeria got its Criminal Code”, Journal of African Law, vol. 14, No. 3 
(Autumn, 1970), pp. 137-54, cited in Human Rights Watch, This Alien Legacy, p. 23. 

'05 Submission by Benjamin Hegarty and others, p. 1. 

106 See https://legalheritage.sclqld.org.au/griffith-the-code-maker. 
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and used to purge public spaces of unwanted groups”. !° In 1929, Cyprus incorporated 
the British Criminal Law Amendment Act of 1885 by which “male homosexuality” 
was made a crime.'® As recent as 1969, the British colonial government in Trinidad 
and Tobago restricted immigration of LGBT persons through the Immigration Act of 
1969, in which “homosexuals” and “persons living on the earnings of homosexuals” 
were identified as categories who were prohibited from entering the territory, unless 
they had been issued an exemption certificate by the Minister of National Security. !!° 
Such laws have been termed as a “tool of social control” that preserve prevailing 
gender norms and reinforce discriminatory hierarchies using legally sanctioned 
harassment and arrest of persons characterized as “deviant” by law enforcement. !!! 


Vv. Impact of colonialism on sexual orientation and 
gender identity 


36. In the decades since the adoption of the Charter of the United Nations and the 
Universal Declaration of Human Rights, social, cultural and religious developments 
have influenced the ways in which colonial laws and policies on gender and sexuality 
have been interpreted, revised and amended. The resulting trajectories vary 
considerably, as some States have advanced in the work of deconstructing frameworks 
on the basis of international human rights standards, notably through 
decriminalization, while others have placed themselves at the forefront of human 
rights protection by enshrining anti-discrimination protections on the ground of 
sexual orientation and/or gender identity at the constitutional level. 


37. In some cases, even after independence, colonial dynamics appear to have had 
a significant influence on law and policy reform processes.!' Brazil, for example, 
adopted approaches similar to those existing in Portugal for its Imperial Criminal 
Code of 1830, introducing crimes “against morality and decency”, as well as offences 
of “vagrancy” and “indecent exposure”. Police forces harnessed those legal 
provisions to “‘cleanse’ cities of effeminate or ‘scandalous’ men and overly 
conspicuous she-males”.'!? Cameroon and Senegal, both former French colonies, 
criminalized same-sex relations after gaining independence in 1960,'"* legal reforms 
that have been described by scholars as “efforts by local politicians to ‘localize’ penal 
codes inherited from colonial overlords”. ''® In Cameroon, the reforms can be 
rationalized as having originated from a “deep-seated African nationalism” that 
prioritizes heterosexual relationships as part of a “pan-African redemptive mission to 
recover the lost African self” after colonization. !!° 


10: 


«% 


University of Miami School of Law, “Clinic addresses gender impacts of vagrancy laws before 
African Court on Human and Peoples’ Rights”, 9 November 2019. Available at 
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Submissions by the Human Rights Platform and Queer Cyprus Association, pp. 1 and 2. 
Submission by Madison Ali, p. 4. 

University of Miami School of Law, “Clinic addresses gender impacts of vagrancy laws”. 
Submission by the International Commission of Jurists, p. 7. 

James N. Green, “Homossexualidades e a historia: recuperando e entendendo o passado”, Revista 
Género, vol. 12, No. 2 (2012), p. 68. 

4 Human Rights Watch, This Alien Legacy, p. 7. 
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society perspective”, in Queer Mobilizations: LGBT Activists Confront the Law, Scott Bailey, 
Mary Bernstein, and Anna-Maria Marshall, eds. (New York, NYU Press, 2009), p. 130. 

Basile Ndjio, “Post-colonial histories of sexuality: the political invention of a libidinal African 
straight”, Africa: Journal of the International African Institute, vol. 82, No. 4 (November 2012), 
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38. Colonial trends of criminalization also affected policies in countries that had not 
been colonized. For instance, in the nineteenth century, Japan and Thailand amended 
laws in an effort to mirror Western systems and as a sign of modernization. Those 
efforts included the adoption of laws against same-sex relations, which Japan 
criminalized in 1873 in the Meiji Legal Code, while Thailand (then known as Siam) 
borrowed directly from section 377 of the Indian Penal Code for its Criminal Code of 


1908 banning acts “against human nature”.!!” 


39. In conjunction with other laws oppressing LGBT persons, the effects of 
sumptuary laws banning cross-dressing, with the aim of regulating diverse gender 
identities and expressions, were seen in British colonies across the world. For 
example, criminal provisions prohibiting same-sex relationships were introduced in 
1936 in the Federated Malay States, as reflected in section 377 of the Criminal 
Code.''® The Government of Malaysia uses those provisions, in combination with 


sharia law, to prohibit “cross-dressing”. !!” 


Continued criminalization in violation of international human 
rights law and standards 


40. The mandate holder has produced evidence that the criminalization of 
consensual same-sex intimacy between adults and of gender diversity and expression 
violates the obligations of States under international law, including the obligation to 
protect self-determination, dignity, privacy, equality and freedom of expression and 
to guarantee non-discrimination. Criminalization of same-sex relations fuels stigma, 
legitimizes prejudices and exposes individuals to family and institutional violence, 
thereby ultimately giving rise to human rights abuses, such as hate crimes, death 
threats, torture, use of the death penalty, and extrajudicial executions. !”° 


41. A recent study concluded that former British colonies were more likely to 
maintain laws criminalizing same-sex relations than other former colonies or States 
in general.'!*! For example, Bangladesh, Brunei Darussalam, the Gambia, Ghana, 
Jamaica, Kenya, Malawi,'”* Malaysia, Myanmar, Nigeria, Pakistan, South Sudan, Sri 
Lanka, Uganda and the United Republic of Tanzania still preserve the anti-sodomy 
laws enacted during the colonial period.!? Furthermore, criminal laws in countries 
such as Dominica, Grenada, Guyana, Saint Lucia and Saint Vincent and the 
Grenadines still retain “buggery” and “indecency” provisions dating from the colonial 
era, !74 


"7 Douglas E. Sanders, “377 and the unnatural afterlife of British colonialism in Asia”, p. 14. 
18 Amnesty International, “Malaysia: end discrimination and backlash against LGBTI people”, 


11 July 2018. Available at www.amnesty.org/en/documents/asa28/8770/2018/en/; and Human 
Dignity Trust, “Malaysia”. Available at www. humandignitytrust.org/country-profile/malaysia/ 
(accessed on 31 May 2023). 


19 Amnesty International, “Malaysia: end discrimination and backlash against LGBTI people”. 

120 A/HRC/38/43, paras. 20, 52-57 and 90. 

"1 Enze Han and Joseph O’ Mahoney, “British colonialism and the criminalization of 
homosexuality”, Cambridge Review of International Affairs, vol. 27, No. 2 (3 April 2014), 
pp. 268-88. 

122 Adrian Jjuuko and Monica Tabengwa, “Expanded criminalisation of consensual same-sex 
relations in Africa: contextualising recent developments”, in Envisioning Global LGBT Human 
Rights: (Neo)colonialism, Neoliberalism, Resistance and Hope, Nancy Nicol and others, eds. 
(University of London Press, 2018), paras. 72 ff., cited in submission by University of Bayreuth, 
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23 TLGA World, “Legal frameworks: criminalisation of consensual same-sex sexual acts”, database. 
Available at https://database.ilga.org/criminalisation-consensual-same-sex-sexual-acts. For 
Myanmar, see submission by ASEAN SOGIE Caucus, p. 2. 

'24 Submission by Human Rights Watch, p. 1. 
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42. The Independent Expert has called for all such provisions to be repealed as part 
of the responsibilities of States Members of the United Nations under international 
human rights law. At the time of writing the present report, 67 countries still 
criminalized same-sex consensual acts, often referring explicitly to sexual intimacy 
between men;!*° 41 countries criminalized sexual intimacy between women;!”° and 
20 countries explicitly criminalized and persecuted trans persons through laws 
banning “cross-dressing”, “impersonation” and the wearing of “disguises”. !?’ 
Unequivocally, those countries are in violation of international human rights law. 


43. The mandate holder has also provided evidence of the detrimental impacts of 
the continued criminalization of sexual orientation and gender identity. According to 
a recent study carried out in 10 countries of sub-Saharan Africa, HIV/AIDS 
prevalence among gay men and men who have sex with men in countries that 
criminalize same-sex intimacy is five times higher than in countries that do not have 
such laws. In countries with recent prosecutions, HIV/AIDS prevalence is almost 12 
times as high.!*8 The impact of criminalization is felt even in contexts where de facto 
moratoriums are in place, as the law is used by law enforcement as a tool to persecute, 
blackmail and harass members of the LGBT community. Maintaining such laws 
therefore has the effect of fostering an ongoing hidden and dire environment for 
LGBT people and has a significant impact on their access to goods and services, 
employment, education and health. 


44. Colonial legislation and social mores lie at the origin of current legal 
frameworks that provide for discrimination against or persecution of LGBT persons. 
However, continued criminalization resulting from deliberate or negligent legal 
reform (or, worse, reforms that set the applicable standards even lower), the 
responsibility lies with the State once it has attained self-governing status, including 
through the methods described under principle VI of the principles contained in 
General Assembly resolution 1541 (XV). 


45. In modern times, the colonial vestiges penalizing diversity in sexual orientation 
and gender identity have repeatedly been defended by politicians. In 2015, the then 
President of Zimbabwe, Robert Mugabe, criticized Western nations for pressing for 
human rights of LGBT persons that were “contrary to our values, norms, traditions 
and beliefs”; !? in 2010, the then Prime Minister of Jamaica, Bruce Golding, stated 
that recognition of gay persons’ rights would undermine “the basic fabric of a 
society”; °° and, in 2023, the President of Uganda, Yoweri Museveni, sought to 
visibly oppose Western nations!*! by stating that the West should stop giving lectures, 
while at the same time signing a bill instituting State-sponsored persecution and 
arbitrary killings. '°? According to one submission, “anti-gender actors are using the 


> See https://lawsandpolicies.unaids.org/summarytables?lan=en. 
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Human Dignity Trust, “Map of countries that criminalise LGBT People” (accessed on 10 July 
2023); and submission by the Joint United Nations Programme on HIV/AIDS, p. 1. 

Submission by the Joint United Nations Programme on HIV/AIDS, p. 2. 

Rose Troup Buchanan, “Robert Mugabe tells UN General Assembly: ‘We are not gays!’”, The 
Independent, 29 September 2015. Available at www.independent.co.uk/news/people/robert- 
mugabe-tells-un-general-assembly-we-are-not-gays-a6671316.html. 

Big Think, “Is Jamaica homophobic?”, video. Available at https://bigthink.com/videos/is- 
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Available at https://lens.civicus.org/commonwealth-africa-lgbtqi-rights-under-attack/. 
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language of decolonization in ways that ultimately reinforce colonial-era ideologies 
in which notions of racial hierarchy were entangled with cis-heteronormative 
constructions of the gender binary, hierarchy, and the nuclear family model”. '° 


46. The Special Rapporteur in the field of cultural rights has addressed the 
instrumentalization of anti-colonial discourse to justify the exclusion of certain groups 
from the enjoyment of their human rights. In the report entitled “Universality, cultural 
diversity and cultural rights” (A/73/227), the Special Rapporteur noted that anti-rights 
actors have been using the term “culture” as a “trope for cultural relativism in human 
rights debates” (ibid., para. 51), and that those working to defeat colonialism “were 
fighting for more freedom, not less; for more rights, not less; for the right to be 
considered equally human and entitled to equal rights, not inherently different and 
entitled to different rights” (ibid., para. 49). Moreover, the misuse of colonial history 
to “justify contemporary human rights abuses” was an insult to the memory of those 
who fought against it and served only to undermine their achievements (ibid.). 


47. Today, some countries still retain remnants of colonial institutions, such as the 
British Judicial Committee of the Privy Council, which acts as the final court of 
appeal in seven Caribbean countries, three other States Members of the United 
Nations and a series of overseas territories. 4 The Judicial Committee is described as 
“the last remnant of British colonialism holding effective imperial power’, the ethos 
of which is evidenced by a recent decision of 2022 restricting LGBT persons’ 
enjoyment of rights in Trinidad and Tobago by using a conservative interpretation of 
the “general savings clause” to prevent a constitutional challenge to colonial laws. !*° 
The Caribbean Court of Justice has declared a similar savings clause to be “an 
unacceptable diminution” of freedoms, depriving persons “in perpetuity” of their 
fundamental rights, '*° and the Inter-American Court of Human Rights has found that 
a similar clause effectively denies citizens the right to seek judicial protection against 
human rights violations, including violations of their right to life, and is therefore at 
the source of the State’s failure to meet its obligations under article 2 of the American 
Convention on Human Rights. !3’ 


Alignment of legislation with international human rights law 
and standards 


48. Throughout the twentieth century there has been a global trend towards the 
decriminalization of same-sex intimacy occupies, which remains a work in progress. 
Following the publication of the so-called Wolfenden report in 1957,!*8 consensual 
“homosexual conduct” had been decriminalized in England and Wales by 1967. 
Several African countries, including Burkina Faso, the Central African Republic, Cote 
d’Ivoire, Madagascar, Mali and the Niger, attained independence from France and 
adopted criminal codes that did not criminalize same-sex relations. Former British 
colonies, on average, decriminalized same-sex relations long after countries that had 
not been colonized or those following different colonization patterns had done so. 
Hong Kong repealed its sodomy laws in 1991 and India struck down its sodomy 
provision in 2018. Starting in the 2010s, former colonies, including Botswana, Fiji, 
Lesotho, Seychelles and Singapore, successfully decriminalized same-sex relations 


‘33 Submission by the United Nations Research Institute for Social Development, p. 1. 

54 See www.jcpc.uk/about/role-of-the-jcpc.html#crown_dependencies. 

‘85 Other decisions in 2022 also concerned the overseas territories of Bermuda and Cayman Islands. 
Submission by Colours Caribbean, annex I, p. 4. 

86 See https://caribbeandeathpenaltyresearch. files. wordpress.com/2018/07/full-judgment-2018-ccj- 
19-aj.pdf, paras. 58 and 59. 

87 See www.corteidh.or.cr/docs/casos/articulos/seriec_169_ing.pdf, paras. 79 and 80. 

88 See www.bl.uk/collection-items/wolfenden-report-conclusion. 
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and, in the Caribbean, Antigua and Barbuda, Barbados, Belize, Saint Kitts and Nevis, 
and Trinidad and Tobago and all decriminalized same-sex intimacy between 2016 and 
2022. Within this process, the key to success has been long-term strategic thinking by 
civil society and the role of courts and legislatures in decolonizing their legal 
frameworks and anchoring their democracies in human rights. 


49. Post-apartheid South Africa was the first country to explicitly prohibit 
discrimination on the grounds of gender and sexual orientation in its Constitution, !* 
described by its Supreme Court as “‘transformative’ ... to ensure that, by the realisation 
of fundamental socio-economic rights, people disadvantaged by their deprived social 
and economic circumstances become more capable of enjoying a life of dignity, 
freedom and equality that lies at the heart of our constitutional democracy.” !*° 


50. In Fiji, following a landmark 2005 ruling in Nadan and McCoskar v. the State 
of Fiji'*! that struck down sodomy laws so that they apply only to non-consensual 
sexual acts, the Crimes Decree 2009 entered into force in 2010 as an anti- 
discrimination law, formally decriminalizing private, consensual same-sex sexual 
activity. !? In 2015, Fiji further expanded its non-discrimination protections through 
its Constitution, thereby prohibiting discrimination on the ground of sexual 
orientation, gender identity and gender expression. !* 


VI. Practices with regard to reparations and redress 


51. Debates have emerged in the fields of international law and international human 
rights law concerning the legality and viability of reparations for gross human rights 
violations, including colonialism and slavery. From the perspective of legal analysis, 
the duty to provide reparation is the consequence of a State’s breach of its 
international obligations and has both backward- and forward-looking dimensions, 
namely cessation and non-repetition.!4 


52. The Caribbean region has been among the active proponents of postcolonial 
reparatory justice. In 2013, Caribbean Heads of Governments established the 
Reparations Commission of the Caribbean Community with a mandate to establish 
the moral, ethical and legal case for the payment of reparations by the Governments 
of all the former colonial Powers.!** In a lamentable example of the reiteration of 
wrongs committed against some of the communities most affected by colonial and 
postcolonial legislation, however, the resulting political statement did not even 
mention persons affected by violence and discrimination based on sexual orientation 
and gender identity. 


53. States must end the continuation of human rights violations, such as those 
created by legislation criminalizing same-sex intimacy or gender identity, in 
accordance with the Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law, adopted by the General 


‘89 Submission by the Government of South Africa, p. 3. 


40 Constitutional Court of South Africa, Road Accident Fund and Another y. Medyide, Case 
No. CCT10/10, Judgment, 30 September 2010, para. 125. 

High Court of Fiji at Suva, Nadan and McCoskar v. State of Fiji, Case Nos. HAA0085 and 
86.2005, Judgment, 26 August 2005. 
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Assembly in its resolution 60/147. The Independent Expert applauds all States who 
have done so, recalling the extraordinary words of the Supreme Court of India in the 
case of Navtej Singh Johar v. Union of India, © through which it famously 
decriminalized same-sex intimacy in India: 


A hundred and fifty-eight years ago, a colonial legislature made it criminal, even 
for consenting adults of the same gender, to find fulfilment in love. The law 
deprived them of the simple rights as human beings to live, love and partner as 
nature made them ... Eighty seven years after the law was made, India gained 
her liberation from a colonial past. But Macaulay’s legacy — the offence under 
Section 377 of the Penal Code — has continued to exist for nearly 68 years after 
we gave ourselves a liberal Constitution. Gays and lesbians, transgenders and 
bisexuals continue to be denied a truly equal citizenship seven decades after 
Independence. !*” 


Citizens of a democracy cannot be compelled to have their lives pushed into 
obscurity by an oppressive colonial legislation. !8 


54. Public apologies form part of the “satisfaction” element of reparations and are 
meant to contribute to establishing the truth. For example, on 17 April 2018, the Prime 
Minister of the United Kingdom of Great Britain and Northern Ireland expressed deep 
regret for the fact that discriminatory legislation had been introduced across the 
Commonwealth and the resulting “legacy of discrimination, violence and even death 
that persists today”.'4? The Independent Expert valued that statement highly, noting 
that it included both acknowledgment of the facts and acceptance of responsibility 
(A/HRC/38/43, para. 76); he is persuaded that it has been a valuable building block 
in the process of eradication of violence and discrimination based on sexual 
orientation and gender identity, as proven in the reference made by one of the Justices, 
Indu Malhotra, to that apology in the Navtej Singh Johar case.'° 


55. The Commission for the Clarification of Truth, Coexistence and Non-Repetition 
of Colombia represents an example of good practice. In its 2022 report, it gave 
considerable weight to the analysis of the colonial past and dedicated substantial 
analysis to its consequences in terms of the violence and discrimination to which 
LGBT persons have been disproportionately exposed during the armed conflict and 
recommended (within an broad catalogue of reparation measures) that State officials 
carry out acts of acknowledgment of the historical violence suffered by LGBT 
persons.!>! Similar exercises are possible in all latitudes, if there is sincere political 
will. Studies of reconciliation events in Australia, New Zealand and the United States 
of America have shown that the most effective decolonizing events “stem from 
Indigenous-led grass-roots campaigns, work across cultures and carry an element of 
risk”, as they fully acknowledge historical atrocities. !° 


Supreme Court of India, Navtej Singh Johar v. Union of India, Writ petition (criminal) No. 76 of 
2016, Judgment, 6 September 2018. 

Ibid., pp. 267 and 268. 

Ibid., p. 337. 

Pippa Crerar, “Theresa May says she deeply regrets Britain’s legacy of anti-gay laws”, The 
Guardian, 17 April 2018. Available at www.theguardian.com/world/2018/apr/17/theresa-may- 
deeply-regrets-britain-legacy-anti-gay-laws-commonwealth-nations-urged-overhaul-legislation. 
Navtej Singh Johar v. Union of India, p. 452. 

See http://comisiondelaverdad.co/mujeres-y-personas-lgbtiq (in Spanish). 

Alexandra Roginski, “‘Settler Colonialism and (Re)conciliation: frontier Violence, Affective 
Performances and Imaginative Refoundings’ by Penelope Edmonds” (book review), Aboriginal 
History Journal, vol. 41 (2017), p.180. Available at https://press-files.anu.edu.au/downloads/ 
press/n4117/pdf/book.pdf#page=201. 
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56. Inits general recommendation No. 39 (2022) on the rights of Indigenous women 
and girls, the Committee on the Elimination of Discrimination Against Women noted 
that lesbian, bisexual, trans, intersex and Indigenous women and girls regularly face 
intersecting forms of discrimination because of their identities, including as a result 
of the legacy of colonialism. The Working Group of Experts on People of African 
Descent, in its report entitled “The urgency of now: systemic racism and the 
opportunities of 2021” (A/76/302, para. 93), has also recommended a starting point 
for reflection on reparations by looking back into the archives on slave trade, 
enslavement and colonialization to determine the links between colonialism, systemic 
racism and some of the challenges that people of African descent face, such as 
increased vulnerability to poverty, economic inequality and environmental harms. It 
was stated in one submission that “reparatory justice has its main focus on racial 
inequalities existing in formerly colonized countries as a lasting legacy of 


colonialism”. !*? 


57. Several submissions called for in-depth study of and reflection on international 
responsibility resulting from criminalizing laws and current constitutional 
frameworks that, like in the Caribbean, prevent judicial scrutiny, including 
dimensions resulting from the framework established under Chapter IX of the Charter 
of the United Nations. The Independent Expert encourages that exploration, while 
noting that some immediate action is a must; under international human rights law, 
there can be no justification for the continued criminalization of same-sex intimacy 
or gender diversity. 


58. In May 2023, other actions were outlined by the Independent Expert who joined 
60 other United Nations anti-racism mechanisms and global and regional human 
rights experts in calling upon States to adopt intersectional, non-binary approaches to 
public policy that address the needs of LGBT persons and to involve them in the 
development of policies that affect them, including, where security is guaranteed, by 
collecting disaggregated data to take into account their declared race, ethnicity and 
social status; developing a broader and authentic understanding of how racism and 
LGBT-phobia intersect; addressing racial and ethnic disparities in access to goods, 
facilities and services for LGBT and gender-diverse individuals; and understanding 
the impact and legacy of colonialism on inequalities within and between countries, 
nation-building and the exclusion of these persons. !* 


59. In several submissions received by the Independent Expert it was noted that an 
approach based on the identification of challenges faced by key populations within 
the Sustainable Development Goals might be a technical and depoliticized way to 
address discrimination against sexual and gender minorities. It was also noted that, 
from an intersectional perspective, the adaptive use of frameworks such as the Durban 
Declaration and Programme of Action can significantly address discrimination based 
on sexual orientation and gender identity. In the words of one scholar, “gender reaches 
into disability; disability wraps around class; class strains against abuse; abuse snarls 
into sexual orientation; and sexual orientation folds on top of race, with everything 
finally piling into a single human body” (A/HRC/47/28, para. 15).'%° 


60. Inthe present analysis, it is important to be cognizant of the language of rights 
in the context of sexual orientation and gender identity, which tends to be universally 
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Office of the United Nations High Commissioner for Human Rights, “States must tackle racism 
and stigma against LGBT persons”, public statement, 16 May 2023. Available at 
www.ohchr.org/en/statements-and-speeches/2023/05/states-must-tackle-racism-and-stigma- 
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recognized in accordance with Western standards, in particular the acronym LGBT 
and some of its variations.!°’ For example, westernized images that universalize “the 
closet” as a system of oppression based on sexual orientation and gender identity are 
hardly representative of communities living in poverty or homelessness everywhere, 
including in the global North. Colonial aims of “civilization” should not find a place 
within the common objective of ensuring that every human being lives free from 
violence and discrimination based on sexual orientation and gender identity. This 
implies actively resisting views of the global West or North as an archetype of 
inevitable progress, while framing the global South or East as backwards. !°° This 
directly ties into a critique of human rights frameworks, which, perhaps 
counterintuitively, may exacerbate inequality.!? 


61. In the context of gender identities, the use of “human rights” discourses in 
“granting” rights to gender-diverse persons has been seen to confine diversity to 
identities that are “palatable by the state” and “legally legible”, thereby causing 
further marginalization and rendering other diverse identities invisible. ! To combat 
the socialization of colonial mores regarding sexual orientation and gender identity, 
intersectional perspectives considering race, migration status, caste, religion and 
Indigenous status, among others, are imperative in order to understand holistically 
the impacts of colonial capitalism and colonial legal frameworks on protections 
against violence and discrimination based on sexual orientation and gender identity. 


Conclusions and recommendations 


62. Diversity in sexual orientations and gender identities has existed 
everywhere and throughout recorded history. Most colonial projects regulated 
sexuality and gender as part of their broader enterprise to dominate peoples and 
territories, and colonization processes account for various forms of violence and 
discrimination against LGBT individuals. 


63. Colonial oppression, inextricably tied to colonial capitalism, imposed 
systems of differentiation, hierarchization and domination to exercise strict 
control over colonized persons. This was done through conversion to the 
colonizer’s religious institutions, the imposition of a rigid gender binary on 
colonized persons and the criminalization of gender and sexual nonconformity. 
Colonial projects were particularly successful in concretizing political strategies, 
such as political homophobia and the imposition of racialized, heteronormative 
views of sexual orientation and gender identity, often regulated through laws that 
explicitly or implicitly targeted sexual conduct and expressions of gender 
identity. Such laws were at the base of complex systems of socialization that 
included policing, medicine, literature and education. 


64. Many States have made progress in deconstructing frameworks on the basis 
of international human rights standards, notably through decriminalization; 
some have enshrined protections against discrimination based on sexual 
orientation and gender identity at the constitutional level, while others have 
retained or entrenched colonial-era legislation. There is no justification for 


Stewart Chang, “The postcolonial problem for global gay rights”, Boston University 
International Law Journal, vol. 32, No. 309 (2014). 

Katherine M. Franke, “Dating the State: the moral hazards of winning gay rights”, Columbia 
Human Rights Law Review, vol. 49, No. 1 (Autumn, 2012). 

Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Cheltenham, Edward 
Elgar Publishing, 2018). 

Dipika Jain and Debanuj DasGupta, “Law, gender identity, and the uses of human rights: the paradox 
of recognition in South Asia”, Journal of Human Rights, vol. 20, No. 1 (2021), pp. 110-126. 


21/23 


A/78/227 


22/23 


perpetuating the exclusion of persons, communities and populations from the 
full enjoyment of their human rights based on their sexual orientation or gender 
identity, and the review of colonial obstacles should be seen as an integral part 
of the global objective of decolonization that is one of the key objectives of the 
United Nations. 


65. The Independent Expert recommends that States: 


(a) Repeal or reform laws, policies and practices that criminalize 
consensual same-sex intimacy and gender identity and expression. Legal reform 
must be undertaken efficiently and be guided by international human rights law. 
States should take stock of other laws, policies and practices that may have a 
negative impact on people based on the basis of their sexual orientation and 
gender identity, such as laws on vagrancy, public decency or morality; 


(b) Remove structural barriers to access to justice, such as the savings 
clauses found in legislation in several Caribbean countries that are obstacles to 
gaining access to justice in relation to human rights violations; 


(c) Adopt effective legislation and policy frameworks for the legal 
recognition of gender identity on the basis of best practice with regard to self- 
identification and self-determination; 


(d) Adopt affirmative anti-discrimination measures, including laws, 
policies and other relevant actions, established through a human rights-based 
approach, in the health, education, employment and housing sectors and in 
relation to political participation; 


(ec) Adopt effective measures to provide universal, free and affordable 
health care for LGBT and other gender-diverse persons and to enable them to 
obtain gender-affirmative care and gain access to sexual and reproductive health 
care; 


(f) Adopt affirmative protections and anti-discrimination legislation to 
end practices of conversion for LGBT and other gender-diverse persons; 


(g) Undertake legal reform to provide for the full and public participation 
of LGBT and other gender-diverse persons in all aspects of social life, including 
to ensure the recognition of the human rights of persons belonging to 
non-heteronormative family formations; 


(h) Nurture spaces and promote research for in-depth study of and 
reflection on international responsibility resulting from laws criminalizing 
diversity in sexual orientation and gender identity, including ways in which the 
eradication of colonialism, a principal objective of the United Nations, and the 
institutional and legal frameworks for decolonization put in place by Member 
States can play a role in facilitating the full enjoyment of human rights by LGBT 
and other gender-diverse persons; 


(i) Adopt intersectional, non-binary approaches to public policy that 
address the needs of LGBT and other gender-diverse persons in their full 
diversity and involve them in the development of relevant policies. Where data 
security is guaranteed, this includes collecting disaggregated data that takes into 
account their declared race, ethnicity and social status, and understanding the 
colonial impact and legacy of inequalities within and between countries, nation- 
building and exclusion of populations; 


(j) Decolonize and indigenize existing categorizations used to define and 
organize gender and sexuality diversity by creating space for the emergence of 
geographically and culturally specific linguistic terms that embody strong 
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cultural contexts and are considered more connected to the lived experience of 
gender and sexually diverse persons; and cultivate space on the international 
stage for the development, elevation and promotion of human rights relating to 
Indigenous gender and sexuality diversity, including by supporting inclusive 
interpretations of international human rights instruments, such as the United 
Nations Declaration on the Rights of Indigenous Peoples; 


(k) Conduct sensitization and awareness-raising campaigns for the 
general public, journalists, public officials, the judiciary, law enforcement 
officials and medical professionals in order to promote respect for diversity, 
including gender identity and sexual orientation; 


(1) Engage in international cooperation and partnerships to exchange 
best practices, expertise and resources on addressing discrimination and violence 
based on sexual orientation and gender identity. 
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